
AGENDA ITEM 5( d) - AB 2138 

AB 2138 (CHIU AND LOW), Licensing boards: denial of application. 



SUMMARY 

Reduces barriers to entry in occupational licensure for 
individuals with a prior conviction applying for licensure 
through the Department of Consumer Affairs (DCA). 

BACKGROUND 

In California, an estimated 7,955,500 people -
approximately 1 in 3 adults - have arrest or conviction 
records. California has among the highest recidivism 
rates in the nation, with many low-level criminal 
offenders committing new crimes within a year of 
release. These factors play a significant role in the 
prison and Jail overcrowding crisis that the Legislature 
has spent the past decade attempting to address. 

One of the root causes of high recidivism rates is the 
inability of prior offenders to secure gainful 
employment upon reentry. Like all Californians, access 
to a stable income is critical for these 8 million 
individuals with a prior conviction to support their 
families and communities. 

California has already adopted strong policies that 
break down obstacles for previously incarcerated 
individuals to access jobs in the private sector, including 
"ban the box" laws. Nevertheless, there continue to be 
barriers to employment for Californians with prior 
convictions. 

Nearly 30 percent of California jobs require licensure, 
certification, or clearance by an oversight board or 
agency for approximately 1}773 different occupations. 

All too often, qualified people are denied occupational 
licenses or have licenses revoked or suspended on the 
basis of prior arrests or convictions! many of which are 
old, unrelated to the job, or have been judicially 
dismissed. 

Even individuals who receive job-specific training while 
incarcerated are kept out of these occupations by 
licensing barriers. 

It is in the interest of public safety to assist in the 
rehabilitation of criminal offenders by removing 
impediments and restrictions upon their ability to 
obtain employment. 

THE SOLUTION 

Alleviating barriers to occupational licensing is just one 
way California can reduce recidivism and provide 
economic opportunity to alllt5 residents. 

AB 2138 will increase access to licensure by applying 
reforms to the Department of Consumer Affairs (DCA). 

SpecificallYI AB 2138: 

• Prohibits denial or revocation/suspension of a 
license on the basis of a non-violent conviction 
older than 5 years} a conviction that has been 
dismissed, or a non-conviction "actll unless it is 
directly related to the qualifications, functions, or 
duties of the business or profession for which 
application is made. 

• Prohibits boards from requiring an applicant to self­
disclose criminal history informatIon that can 
already be obtained through DOJ background 
checks. 

• Requires boards to collect and publish demographic 
data regarding applicants who are denied licensure 
or who have licenses revoked/suspended. 

California must continue to increase public safety and 
economic prosperity for all Californians by adopting 
policies that reduce barriers to economic opportunity 
for formerly incarcerated individuals. 

SUPPORT 

All of Us or None 
Anchor of Hope Ministries 
Anti-Recidivism Coalition 
Because Black is Still Beautiful 
Californians for Prop 57 
Californians for Safety and Justice 
Center for Employment Opportunities (CEO) 
Center for Living and learning 
Checkr 
East Bay Community Law Center 
Legal Services for Prisoners with Children 
Los Angeles Regional Reentry Partnership (LARRP) 
National Association of Social Workers - California 
Chapter 
Prisoner Reentry Network 



Project Rebound: Expanded 
REDF (Roberts Enterprise Development Fund) 
Rise Together Bay Area 
Root & Rebound 
San Jose State University Record Clearance Project 
The Young Women's Freedom Center 

OPPOSITION 

None on file 

FOR MORE INFORMATION 

Riana King 
Office of Assemblymember David Chiu 
riana. ki ng@asm.ca.gov 

Robby Sumner 
Assembly Business and Professions Committee 
robert.sumner@asm.ca.gov 
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AB-2138 Licensing boards: denial of application: revocation or suspension of licensure: criminal conviction. (2017-2018) 

IiSHARE THIS: Date Published: 04/03/2018 04:00 AM 

AMENDED IN ASSEMBLY APRIL 02( 2018 

CALIFORNIA LEGISLATURE- 2017-2018 REGULAR SESSION 

ASSEMBLY BILL No. 2138 

Introduced by Assembly Members Chiu and Low 

February 12, 2018 

An act to amend-Scctions 480 and Sections 7.5, 480, 481, 482, 488, 490, 492, 493, 1005, and 11345.2 

ef. of, to add Section 481.5 to, and to repeal Section 490.5 of, the Business and Professions Code, 

relating to professions and vocations. 

LEGISLATIVE COUNSELtS DIGEST 

AS 2138( as amendedl Chlu. licensing boards: denial of application: revocation or suspension of licensure: 
criminal conviction. 

Existing law provides for the licensure and regulation of various professions and vocations by boards within the 
Department of Consumer Affairs aRd Affairs. Existing law authorizes a board to-eeftlf deny, suspend, or revoke a 
license or take disciplinary action against a licensee on the grounds that the applicant or licensee has, among 
other things, been convicted of a crime, as specified. Existing law provides that a person shall not be denied a 
license solely on the basis that the person has been convicted of a felony if he or she has obtained a certificate of 
rehabilitation or that the person has been convicted of a misdemeanor if he or she has met applicable 
requirements of rehabilitation developed by the board, as specified. Existing law also prohibits a person from 
being denied a license solely on the basis of a conviction that has been dismissed, as specified. Existing law 
requires a board to develop criteria to aid it when considering the denial, suspension, or revocatIon of a license 
to determine whether a crime is substantially related to the qualifications, functions, or duties of the business or 
profession the board regulates and requires a board to develop criteria to evaluate the rehabilitation of a person 
when considering the denial, suspension, or revocation of a license. 

This bill would instead ~it a person from being deAlce B license solely en the basis that he or she has beeR­

c-t'lftVieted-of a Aom"iolent Crif'fle-frAB-weuld malw conform~ revise and recast those provisIons to 
instead authorize a board to, among other things, deny, revoke, or suspend a license on the grounds that the 
applicant or licensee has been convicted of a crime only if the applicant or licensee is presently incarcerated or if 
the conviction, as defined, occurred within the preceding 5 years, except for violent felonies, and would require 
the crime to be directly and adversely related to the qualifications, functions, or duties of the business or 



professIon. The bill would prohIbit a board from denying a person a license based on the conviction of a crime, or 
on the basis of acts underlying a conviction for a crime, If the conviction has been dismissed or expunged, if the 
person has made a showing of rehabilitation, If the person has been granted clemency or a pardon, or if an 
arrest resulted in a disposition other than a conviction. The bill would provide that these provisions relating to 
denial, revocation, or suspension ofa license would supersede contradIctory provIsions In specified exIstIng law. 

The bill would require the board to develop crIteria for determining whether a crime is directly and adversely 
related to the qualifications, functions, or duties of the business or profession. The bill would require a board to 
find that a person has made a showing of rehabilitation if certain condItions are met. The bill would require a 
board to follow certain procedures when requesting or actIng on an applicant's or licensee's criminal hIstory 
information. The bill would also require a board to annually submIt a report to the Legislature and post the report 
on its Internet Web site containing specified deldent/fJed Information regardIng actIons taken by aboard based 
on an applicant or licensee's criminal hIstory InformatIon. 

EXistIng law authorIzes a board to deny a license on the grounds that an applicant knowingly made a false 
statement of fact that Is required to be revealed in the application for licensure. 

This bill would prohibit a board from denying a license based solely on an applicant's faIlure to disclose a fact 
that would not have been cause for denial of the license had the fact been dIsclosed. 

Existing law authorizes a board to suspend a license If a licensee is not In compliance wIth a child support order 
or judgment. 

This bill would repeal that authorization. 

Existing law authorizes specified agencies to take disciplinary action against a licensee or deny a license for 
professional misconduct if the licensee has successfully completed certain dIversion programs or alcohol and 
drug problem assessment programs. 

This bill would instead prohibit a board from taking disciplinary action agaInst a licensee or denying a license for 
professional misconduct if the licensee has successfully completed certain diversion programs or alcohol and 
drug problem assessment programs or deferred entry ofjudgment. 

Existing law authorizes a board after a specified hearing requested by an applicant for licensure to take various 
actions, Including imposing probationary conditions on the license. 

This bill would additionally authorize a board to grant the license and immediately issue a public repro val. The 
bill would limit probationary terms or restrictions placed on a license by a board to 2 years or less and would 
authorize additional conditions to be imposed only if the board determines that there is clear and convIncing 
eVidence that additional conditions are necessary to address a rIsk shown by clear and convincing eVidence. The 
bill would require a board to develop criterIa to aId It in considering the Imposition ofprobationary conditions and 
to determine what condItIons may be Imposed. The bill would authorize a licensee or registrant whose license or 
registration has been placed on probation to petition the board for a change to that probation one year from the 
effective date of the board's decision, would require the board to issue a decision on the petition within 90 days, 
and would deem the petition granted if the board does not file a decision denying the petition within 90 days. 

This bill would also make necessary conforming changes. 

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: no 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 7.5 of the Business and Professions Code is amended to read: 

7.5. (a) A conviction within the meaning of this code means a judgment following a plea or verdict of guilty or-a 
con'/iction follmviR§ a plea of nolo contenscfC. contendere or finding of guilt. Any action which a board is 
permitted to take followIng the establishment of a conviction may be taken when the time for appeal has 
elapsed, or the judgment of conviction has been affirmed on appeal or when an order granting probation is made 

suspending tho impos~lon o~F~e~~~~~~~~fSe~loR 1203.4 
of the Penal Code;. sentence. However, a board may not deny a license to an applicant who Is otherwise qualified 
pursuant to subdivision (b) or (c) of Section 480. 

Nothing 



(b) Nothing in this section shall apply to the licensure of persons pursuant to Chapter 4 (commencing wIth 
Section 6000) of Division 3. 

(c) Except as provided In subdivision (b), this section controls over and supersedes the definition of conviction 
contained within individual practice acts under this code. 

SECTION i.SEC. 2. Section 480 of the Business and Professions Code is amended to read: 

480. (a) A-(1) Notwithstanding any other provision of this code, a board may deny a license regulated by this 
code on tho grounds that the applicant has ORe of the follo\>....lng: been convicted of a crIme or has been subject 
to formal discipline only if either of the following conditions are met: 

(l)Becn cORvicted of a crime. A conviction wi~hln the !TICORiFl§ o¥ tAis seetloA !TICeRS a 13180 at'" 'Vcrdiet e~ guilty or 
a con'~ictlon fol/o'lt'ing a plea of nolo contendere. Any action that a board is permitted to tal,e following the 
establisAment of a cOAvictioA may Be talE-en when the time f.ol" appeal I'Tas-ek3f>sed1 OF the jud"§meAt ofconvlctioR 
has been affirmed on appeal, or 'i,'hen OA order graFlting probatloA is made suspending tAe Imposition of 
senteAce, irrespective of a subsequent order ul1der the provisIons of Section 1203.41 1203.40, or 12:03.41 of tAc 
Penal Cede. 

~Ae aAY aet iRvelvili§ dishonesty, fraud,-e1-E1ecete--wtt~ubstat1tjally benefiHltmself or Acrself 

Of another, or substaAtially injure BnotRor. 

(3)(A)Done OAY aet tAat If deme By a licentiate of tAC Busifless or prefessioA in questioA, wOl:Jld be §rouAds rer 
suspensioA aF rmmcation of license. 

(8)The board may deny a license pursuant to this subdi'iislon only if tAc crime or act is substantially related to 
-MTe-Ef':f&Hfteatt~etiooS;-6f-dttfies-e-Hhe-f)usl-neSS-&F-prafessieR-f&r-wAleA-er:>f3HeatfefHs"fflade7 

(A) The applicant has been convicted of a crime for which the applicant is presently incarcerated or for which the 
conviction occurred within the preceding five years. However, the preceding five year limitation shall not apply to 
a conviction for a violent felony, as defined In Section 667.5 of the Penal Code. 

The board may deny a license pursuant to this subparagraph only if the crime is directly and adversely related to 
the qualifications, functions, or duties of the business or profession for which application is made. 

(8) The applicant has been subjected to formal discipline by a /Jcensing board within the preceding five years 
based on professIonal misconduct that would have been cause for discipline before the board for which the 
present application is made and that is directly and adversely related to the qualifications, functions, or duties of 
the business or profession for which the present application is made. However, prior disciplinary action by a 
licensing board within the preceding five years shall not be the basis for denial of a license if the basis for that 
disciplinary action was a conviction that has been dIsmissed pursuant to Section 1203.4, 1203.4a, or .l203.41 of 
the Penal Code or a comparable dismIssal or expungement. 

(2) Denial of a license Includes denial of an unrestricted license by issuance of a restricted or probationary 
license. 

(b) Notwithstanding any other provision of this code, a person shall not be denied a license-sefe/y on the basIs 
that he or she has been convicted of a Aon'o'ielent eriFfle. crime, or on the basis of acts underlying a conviction for 
a crime, if he or she has obtained a certificate of rehabilitation under Chapter 3.5 (commencing with Section 
4852.01) of Title 6 of Part 3 of the Penal Code, has been granted clemency or a pardon by a state or federal 
executive, or has made a showing of rehabilitation pursuant to Section 482. 

(c) Notwithstanding any other provision of this code, a person shall not be denied a license on the basis of any 
conviction, or on the basis of the acts underlying the conviction, that has been dismissed pursuant to Section 
1203.4, 1203.4a, or 1203.41 of the Penal Code, or a comparable dismIssal or expungement. An applicant who 
has a conviction that has been dismissed pursuant to Section 1203.4, 1203.4a, 1203.41, or 1203.42 of the Penal 
Code shall provide proof of the dismissal If it is not reflected on the report furnished by the Department of 
Justice, 

(d) Notwithstanding any other provision of this code, a board shall not deny a license on the basis of an arrest 
that resulted in a disposition other than a conviction, including an arrest that resulted in an infraction, Citation, or 
a juvenile adjudication. 

https://12:03.41


(e) A board may deny a license regulated by this code on the ground that the applicant knowingly made a false 
statement of fact that is required to be revealed in the application for the license. A board shall not deny a 
license based solely on an applicant's failure to disclose a fact that would not have been cause for denial of the 
license had it been disclosed. 

(f) A board shall follow the following procedures In requesting or actIng on an applicant's crimlnaf history 
Information: 

(1) A board shall not require an applicant for licensure to disclose any information or documentation regarding 
the applicant's criminal history. 

(2) If a board decides to deny an applicatIon based solely or in part on the applicant's conviction history, the 
board shall notify the applicant in writing of all of the following: 

(A) The denial or disquallflcation of licensure. 

(B) Any existing procedure the board has for the applicant to challenge the decision or to request 
reconsideration. 

(C) That the applicant has the right to appeal the board's decision. 

(D) The processes for the applicant to request a copy of his or her complete conviction history and question the 
accuracy or completeness of the record pursuant to Sections 11122 to 11127 of the Penal Code. 

(g) (1) For a minImum of three years, each board under this code shall retain application forms and other 
documents submitted by an applicant, any notice provided to an applicant, all other communications received 
from and provided to an applicant, and criminal history reports of an applicant. 

(2) Each board under this code shall retain the number of applications received for each license and the number 
of applications requiring inquiries regarding criminal history. In addition, each licensing authorIty shall retain all 
of the following information: 

(A) The number of applicants with a criminal record who received notice of denial or disqualification of licensure. 

(B) The number of applicants with a criminal record who provided evidence of mitigation or rehabilitation. 

(C) The number of applicants with a criminal record who appealed any denial or disqualification of licensure. 

(D) The final disposition and demographic information, including, but not limited to, voluntarily provided 
Information on race or gender, of any applicant described in subparagraph (A), (B), or (C). 

(3) (A) Each board under this code shall annually make available to the public through the board's Internet Web 
site and through a report submitted to the appropriate policy committees of the Legislature deidentified 
information collected pursuant to this subdivision. Each board shall ensure confidentiality of the individual 
applicants. 

(B) A report pursuant to subparagraph (A) shall be submitted in compliance with Section 9795 of the 
Government Code. 

(h) "Conviction H as used in this section shall have the same meaning as defined In Section 7.5. 

(I) This section supersedes any contradictory provision in a licensing act under this code or inItiative act referred 
to In Division 2 (commencing with Section 500) that authorizes license denial based on a criminal convIction, 
arrest, or the acts underlying an arrest or conviction. 

SEC. 3. Section 481 of the Business and Professions Code is amended to read: 

481. (a) Each board under tAo I3Fovisions of this code shall develop criteria to aid it, when considering the denial, 
suspension suspension, or revocation of a license, to determine whether a crime or act is sUBstantially is directly 
and adversely related to the qualifications, functions, or duties of the business or profession it regulates. 

(b) Criteria for determining whether a crime is directly and adversely related to the qualifications, functIons, or 
duties of the business or profession a board regulates shall include all of the following: 

(1) The nature and gravity of the offense. 



(2) The number of years elapsed since the date of the offense. 

(3) The nature and dutIes of the profession in whIch the applicant seeks licensure or In which the licensee Is 
licensed. 

(c) A board shall not deny a license based in whole or in part on a conviction without considerIng evidence of 
rehabilitatIon. 

(d) Each board shall post on its Internet Web site a summary of the criteria used to consider whether a crIme is 
considered to be directly and adversely related to the qualifications, functions, or duties of the business or 
profession it regulates consistent with this sect/on. 

SEC. 4. Section 481.5 is added to the Business and ProfessIons Code, to read: 

481.5. (a) Probationary terms or restrictions placed on a license by a board shall be limited to two years or less. 
Any additional condItions may be Imposed only if the board determines that there Is clear and convincing 
evidence that additIonal conditIons are necessary to address a risk shown by clear and convincing evidence. 

(b) Each board under this code shall develop criteria to aid it when considerIng the Imposition of probationary 
conditions or restrictions to determine what conditions may be imposed to address a rIsk shown by clear and 
convincing evIdence. 

(c) (1) A licensee or registrant whose license or registration has been placed on probatIon may petition the board 
for a change to the probation, including modification or termination of probation, one year from the effective 
date of the decision. The board shall Issue its decision on the petition within 90 days of submission of the 
petition. The petition shall be deemed granted by operation of law if the board does not file a decision denying 
the petition within 90 days of submission of the petition. 

(2) The one-year time period to petition for modification or termination of penalty shall control over longer time 
periods under a licensing act under this code or initiative act referred to In Division 2 (commencing with Section 
SOD). 

SEC. 5. Section 482 of the Business and Professions Code is amended to read: 

482. (a) Each board under the provisions of this code shall develop criteria to evaluate the rehabilitation of a 
pcrson--w-I7eJ:P.- when doing either of the following: 

(1) Considering the denial of a license by the board under Section 480; or 480. 

(2) Considering suspension or revocation of a license under Section 490. 

(b) Each board shall take into account all compotent evidence of rehabilitation furnished by the applicant or 
licensee. find that an applicant or licensee has made a showing of rehabilitation if any of the following are met: 

(1) The applicant or licensee has completed the crimInal sentence at issue without a violation of parole or 
probation. 

(2) (A) The applicant or licensee documents that he or she has worked in a related field continuously for at least 
one year prior to licensure or successfully completed a course of training in a related field, unless the board finds 
a public record of an official finding that the applicant committed professional misconduct In the course of that 
work. 

(B) Work In a related field may include, but is not limited to, work performed without compensation and work 
performed while incarcerated. 

(C) "Related field," for purposes of this paragraph, means a field of employment whose duties are substantially 
similar to the field regulated by the board. 

(3) The applicant or licensee has satisfied criteria for rehabilitation developed by the board. 



SEC. 6. Section 488 of the Business and Professions Code is amended to read: 

488. Except as otherwise provided by law, following a hearing requested by an applicant pursuant to subdivision 
(b) of Section 485, the board may take any of the following actions: 

(a) Grant the license effective upon completion of all licensing requirements by the appllcant. 

(b) Grant the license effective upon completion of all licensing requirements by the applicant, grant the license 
and Immediately issue a public reproval pursuant to Section 495, immediately revoke the license, stay the 
revocation, and impose probationary conditions on the license, which may include suspension. 

(c) Deny the license. 

(d) Take other action in relation to denying or granting the license as the board in its discretion may deem 
proper. 

SEC. 7. Section 490 of the BusIness and Professions Code Is amended to read: 

490. (a) (1) In addition to any other action that a board is permitted to take against a licensee, a board may 
suspend or revoke a license on the ground that the licensee has been convicted of a crime, 1f the eFiFAe Is 

substantIally related to the qualifications, functions, or duties of the business or pFefession for 't'..hlch the license 
was issued. crime for which the applicant is presently incarcerated or for which the conviction occurred within 
the preceding five years. However, the preceding five year limitation shall not apply to a conviction for a violent 
felony, as defined In Section 667.5 of the Penal Code. 

(2) The board may suspend or revoke a license pursuant to this subdIvision only if the crime is directly and 
adversely related to the qualifications, functions, or duties of the business or profession for which application is 
made. 

(b) Notwithstanding any other provision of lawl a board may exercise any authority to discipline a licensee for 
convictIon of a crime that Is Independent of the authority granted under subdivision (a) only if-Ef:te both of the 
following are met: 

(1) The crime Is sl:JBstantially directly and adversely related to the qualificatIons, functions, or duties of the 
business or profession for which the licensee's license was issued. 

(2) The licensee was convicted of the crime within the preceding five years or is presently incarcerated for the 
crime. However, the precedIng five year I1m/tation shall not apply to a conviction for a violent felony, as defined 
in Section 667.5 of the Penal Code. 

(c)A conviction wtti11n the meaning of. tRia scetf.e.n-meaTlS--a-j9-lea OF ilCFdict of guilty or a conviction following a 
plea of nolo contendere. An action that a board is permitted to talEe following the establishment of a eonviction 
~en 't't'heA the time forappeal has elapsea,or the jud~ffient of convicti0fl-has Been affil"R'le~~ 
or 'jvhen an order granting pf'obatien is maete-suspendln§ the imposltion of sentence, irrespective of a subsequent 
&f€!.e.F-ttooet" Section 1203:4-e~ the Penal Cetf€-;. 

(-dff-he Legislature hereby finds and declares that the appllcaffim-ef this section has been-rwade-u-nclear b." the 
holdiA~ in Petropoulos "/' DepartmcAt-ef Real Esta~{)e6) lAt 2 CaI.AJ3P.4th 554, aflEl-.4;Aat the 1=\0ldiAg in thafi 
ease has plaecd a significant numbel" ef statl:Jtes and regulatiens in question, resulting in potentiol haFFA to the 
reflStlffiet"s-ef California froFrl-Hcensecs who Aove-been convicted of crimes...-:Fhereferc, the Le§isla-t;l:If'&-fiflGs--aA-d 
deelar-cs that this seetion--esmBlishes an inel-ep.endent basis for a board to impose discipliFlC UJ*)fl--a-t-kmnseel and 

that the amendments to this section made by Chapter 33 of the Statutes of 2008 do not constitute a change to, 
aut Fattlcr are-f4eclaratoF), of, cxistlftg--ta-w;-

(c) Notwithstanding any other provision of this code, a board shall not suspend or revoke a license on the basis 
of a conviction, or of the acts underlying a convictionI' where that conviction has been dismissed pursuant to 
Section 1203.4, 1203.4a, 1203.41, or 1203.42 of the Penal Code or a comparable dismissal or expungement. 

(d) Notwithstanding any other provision of this code, a board shall not suspend or revoke a license on the basis 
of an arrest that resulted in a disposition other than a conViction, including an arrest that resulted in an 
Infraction, citation, or juvenile adjudication. 

(e) The board shall use the following procedures In requesting or acting on a licensee's criminal history 
information: 



(1) A board shall not require a licensee to disclose any informatIon or documentation regarding the IfcenseeIs 
criminal hIstory. 

(2) If a board chooses to file an accusation agaInst a licensee based solely or in part on the licensee's conviction 
hIstory, the board shall notIfy the licensee in wrIting of the processes for the licensee to request a copy of the 
licensee's complete conviction history and question the accuracy or completeness of his or her criminal record 
pursuant to Sections 11122 to 11127, inclusive, of the Penal Code. 

(f) (1) For a minimum of three years, each board under thIs code shall retain all documents submitted by a 
IIcenseeI notices provided to a licensee, all other communicatIons received from or provIded to a licensee, and 
criminal hIstory reports of a licensee. 

(2) Each board under this code shall retain all of the following information: 

(A) The number of licensees with a criminal record who received notIce of potential revocation or suspension of 
theIr license or who had theIr license suspended or revoked. 

(B) The number of licensees with a crimInal record who provided evidence of mitIgation or rehabilitation. 

(C) The number of licensees with a criminal record who appealed any suspension or revocation ofa /lcense. 

(D) The final disposition and demographic information, including, but not limIted to, voluntarily provided 
Information on race or gender, of any applicant described In subparagraph (A), (B), or (e). 

(3) (A) Each board under this code shall annually make available to the public through the board~ Internet Web 
site and through a report submitted to the appropriate policy committees of the Legislature deldentlfied 
information col/ected pursuant to this subdivision. Each board shall ensure the confidentiality of the indIvIdual 
licensees. 

(B) A report pursuant to subparagraph (A) shall be submitted In compliance with Section 9795 of the 
Government Code. 

(g) (1) This section supersedes any contradictory provIsIon in a licensing act under thIs code or initiative act 
referred to In Division 2 (commencing with SectIon 500) that authorizes action based on a criminal conviction, 
arrest, or the acts underlying an arrest or convictIon. 

(2) This section shall not prohibit any agency from taking disciplinary action against a licensee for professional 
misconduct in the course and scope of the JicenseeIs profession that is based on evidence that is independent of 
an arrest. 

SEC. 8. Section 490.5 of the Business and Professions Code is repealed. 

490.S.A board may suspend a license pursuant to Section 17520 of the Family Code if a liecf;see is not in 

OOffiftltaAce '<'lith a child SUt.7l9eff-efEl-ere~ 

SEC. 9. Section 492 of the Business and Professions Code is amended to read: 

492. (a) Notwithstanding any other provision of law, successful completion of any diversion program under the 
Penal Code, successful completion by a licensee or applicant of any nonstatutory diversion program, deferred 
entry of judgment, or successful completion of an alcohol and drug problem assessment program under Article 5 
(commencing with Section 23249.50) of Chapter 12 of Division 11 of the Vehicle Code, shall-flet: prohibit any 
agency established UAEJeF Division 2 (oom~IT-SeetioA 500) of this eede, or-any-ffiitiative act refel"Fed to 
if; that di'llsion, board from taking disciplinary action against a licensee or from denying a license for professional 
miseendu~fflanding that e';liEience of- that misconduct may be recorees in a record pmtaln-ing to aFt 
arrest-. misconduct. 

This section shall not be construed to apf.lly ta any Gfug ~on progFilffi operated by any--ag.cncy established 
under Division 2 (commenclng ',Nith Section 590) of this coac, or OAY initlath1e act referred to in that division. 

(b) This section shall not prohibit any agency established under Division 2 (commencing with Section 500) of this 
code, or any initiative act referred to In that division, from taking disciplinary action against a licensee for 
professional mIsconduct in the course and scope of the profession, which is based on evidence that is 
Independent of an arrest. 

https://23249.50


SEC. 10. Section 493 of the BusIness and Professions Code is amended to read: 

493. (a) Notwithstanding any other provision of law, In a proceeding conducted by a board within the department 
pursuant to law to deny an application for a license or to suspend or revoke a license or otherwise take 
disciplinary action against a person who holds a license, upon the ground that the applicant or the licensee has 
been convicted of a crime·~ffl+aHy directly and adversely related to the qualifications, functions, and duties 
of the licensee In question, the record of conviction of the crime shall be conclusive evidence of the fact that the 
conviction occurred, but only of that-fact, and the board may inquire IRte the circumstaRces 5UFFeUnd!ng the 
COFfllTlissiOfi af tAe criffle iR arder to fbE tAe Etet1rce of diseipliRe aF to determine If the convictioR is substantially 
related to the qualifications, functlonsl and duties of the licensee in question. fact. 

(b) (1) CrIteria for determinIng whether a crime Is directly and adversely related to the quallflcatlons, functions, 
or duties of the business or profession the board regulates shall Include all of the following: 

(A) The nature and gravity of the offense. 

(B) The number of years elapsed since the date of the offense. 

(C) The nature and duties of the profession. 

(2) A board shall not categorically bar an applicant based solely on the type of convIctIon without considering 
evidence of rehabilitation. 

(c) As used in this section, "license" Includes "certificate,u "permit," "authority/' and "registration.'1 

SEC. 11. Section 1005 of the Business and ProfessIons Code /s amended to read: 

1005. The provisions of Sections 12.5, 23.9, 29.5, 30, 31/ 351 104/ 114/ 115, 119, 121! 121.51 125! 125.6, 136, 
137, 1.40, 141, 143, 163.5, 461, 462, 475/ 480, 484, 485, 487, 4891 490r49Eh5, 491, 494, 495/ 4961 498, 4991 

510, 511, 512, 701/ 7021 703 1 704, 710/ 716, 730.51 731, and 851 are applicable to persons licensed by the 
State Board of ChiropractiC Examiners under the ChiropractiC Act. 

SEC. 2,SEC. 12. Section 11345.2 of the Business and Professions Code is amended to read: 

11345.2. (a) An individual shall not act as a controlling person for a registrant if any of the following apply: 

(1) The individual has entered a plea of guilty or no contest to, or been convicted of, a felony, If the individuaVs 
felony conviction has been dismissed pursuant to Section 1203.4, 1203.4a, or 1203.41 of the Penal Code, the 
bureau may allow the individual to act as a controlling person. 

(2) The indiVidual has had a license or certificate to act as an appraiser or to engage in activities related to the 
transfer of real property refused, denied, canceled! or revoked In this state or any other state. 

(b) Any individual who acts as a controlling person of an appraisal management company and who enters a plea 
of guilty or no contest to, or is convicted ofl a felony, or who has a license or certificate as an appraiser refused, 
denied, canceled, or revoked in any other state shall report that fact or cause that fact to be reported to the 
office l in writing l within 10 days of the date he or she has knowledge of that fact. 

------------------------------------------------------------------------------------~ 
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Date of Hearing: April 24, 2018 

ASSEMBLY COMMI'ITEE ON BUSINESS AND PROFESSIONS 
Evan Low, Chair 

AB 2138 (Chiu) - As Amended April 2,2018 

SUBJECT: Licensing boards: denial of application: revocation or suspension of licensure: 
criminal conviction. 

SUMMARY: Reduces barriers to professional licensure fur individuals with prior criminal 
convictions by limiting a regulatory board's discretion to deny a new license application, or 
suspend or revoke an existing license, to cases where the applicant or licensee was furmally 
convicted of a substantially related crime or subjected to furmal discipline by a licensing board, 
with offenses older than five years no longer eligtble fur license denial or suspension or 
revocation with the exception ofviolent felonies, as currently established in statute. 

EXISTING LAW: 

1) Establishes the Department ofConsumer.ABairs (DCA) within the Business, Conswner 
Services, and Housing Agency. (Busines s and Professions Code (BPC) § 100) 

2) Enumerates various regulatory boards, bureaus, committees, and connnissions tmder the 
DCA's jurisdiction (BPC § 101) 

3) Defines "board" as also inc1usive of ''bureau,'' "connniss io n," "committee," "department," 
"division," "examining connnittee," ''progra:rn,'' and "agency." (BPC § 22) 

4) Provides that an boards within me DCA are established for the purpose ofensuring that those 
private businesses and professions deemed to engage in activities which have potential 
impact upon the public heal~ safety, and weJfure are adequately regulated in order to protect 
the people of Califumia. (BPC § 101.6) 

5) Authorizes a board to deny a professional license issued under its jurisdiction if the applicant 
has any of the fonowing: 

a) Been convicted of a crime. 

b) Done any act involving dishonesty, :fraud, or deceit with the intent to substantially benefit 
himself or herself or another, or substantially injure another. 

c) Done any act that if done by a licentiate of the business or profession in question, would 
be grounds fur suspension or revocation of license. 

(BPC § 480) 

6) Limits a board's authority to deny a license to instances where the applicant's crime or act is 
substantially re1ated to the qualifications, fUnctions, or duties ofthe profession fur which 
application is made. (Id.) 

7) States that a person shall not be denied a license so1ely on the basis that he or she has been 
convicted of a felony if he or she has obtained a certificate ofrehabilitatioD. (Id.) 
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8) Permits a board to deny an application for a license on the ground that the applicant 
knowingly made a false statement offact that is required to be revealed in the application fur 
the license. (Id.) 

9) Prohibits a board from denying an application fur a license soIely based on a criminal 
conviction that has been dismissed. (Id.) 

10) States that a person shall not be denied a .ticense solely based on prior conviction of a 
misdemeanor if he or she has met all applicable requirements of the criteria ofrebabilitation 
developed by the board to evaluate the rehabilitation of a person when considering the denial 
ofa license. (ld.) 

11) Requires each board to develop criteria to aid it, when considering the denial, suspension or 
revocation ofa .ticense, to determine whether a crime or act is substantially related to the 
qualifications, fimctions, or duties of the business or profession it regulates. (BPC § 481) 

12) Requires each board to develop criteria to evaluate the rehabilitation ofa person for purposes 
ofconsidering the denial ofa license application or considering suspension or revocation ofa 
current license. (BPC § 482) 

13) Authorizes a board to revoke or suspend a current license on the ground that the licensee has 
been convicted of a crime, if the crime is substantially related to the qualifications, Mctions, 
or duties of the business or profession fur which the license was issued. (BPC § 490) 

14)Permits a board to suspend a license in the event that an applicant is not in compliance with a 
child support order or judgment. (BPC § 490.5) 

15) States that successful completion of any diversion program or successful completion of an 
alcohol and drug problem assessment program shall not prohibit a board from denying a 
license for professional misconduct, notwithstanding that evidence of that misconduct may 
be recorded in a record pertaining to an arrest. (BPC § 492) 

16) Establishes that the record of conviction of a crime shall be conclusive evidence of the mct 
that the conviction occurred for purposes ofa board's decision to deny an application fur a 
license or suspend or revoke a current license, except a board may inquire into the 
circ1.1Il'l9tances surrounding the commission ofthe crime in order to :fix the degree of 
discipline or to determine if the conviction is substantially related to the qualif1cations, 
fimctions, and duties ofthe licensee in question (BPC § 493) 

THIS BILL: 

1) Specifies that "conviction" fur purposes ofboard actions means a judgment following a plea 
or verdict ofguilty or a plea ofnolo contendere or finding of guilt. 

2) N arrows a board's discretion to deny a professional license to the following cases: 

a) The applicant has been convicted of a crime; limits denials based on a criminal 
conviction to convictions for which the applicant is presently incarcerated or that 
occurred within the preceding five years, except for convictions of a violent felony. 
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b) The applicant has been subjected to rooml discipline by a licensing board within the 
preceding five years based on proressional misconduct that would have been cause fur 
discipline berore the board ror which the present application is made. 

3) Requires that any criminal conviction or formal discipline be directly and adversely related to 
the qualifications, functio ns, or duties of the business or proression fur which the present 
application is made in order to be the cause for denial of an application. 

4) Removes the authority for a board to deny an application for licensure based on "acts" for 
which there has been no due process in a criminal or disciplinary proceeding. 

S) Specifies that a person shall not be denied a license on the basis of any conviction, or on the 
basis of the acts underlying the conviction, that has been dismissed. 

6) Prohibits a board from denying a license on the basis of an arrest that resuhed in a disposition 
other than a conviction. 

7) States that a board shall not deny a license based solely on an applicant's :failure to disclose a 
fact that would not have been cause fur denial of the license had it been disclosed. 

8) Requires that a board fullow the fonowing procedures in requesting or acting on an 
applicant's criminal history information: 

a) A board shall not require an applicant fur licensure to disclose any information or 
documentation regarding the applicant's criminal history. 

b) If a board decides to deny an application based solely or in part on the applicant's 
conviction history, the board shall notifY the applicant in writing of the denial of the 
application as well as the applicant's right to challenge or appeal the board's decision, as' 
well as the process by which the applicant may secure a copy ofther own rap sheet. 

9) Requires boards to retain application mum and other documents submitted by an. applicant, 
any notice provided to an applicant, all other cotrl1l1l.Ul.ications received from and provided to 
an applicant, and criminal history reports of an applicant fur a minimum of three years. 

10) Requires boards to retain the following statistical infonnation: 

a) The number of applicants with a criminal record who received notice of denial or 
disqualification oflicensure. 

b) The number of applicants with a criminal record who provided evidence of mitigation or 
rehabilitation. 

c) The nurriber of applicants wtth a criminal record who appealed any denial or 
disqualification of licensure. 

d) The final disposition and demographic infurmation, including, but not Iinrited to, 
volW1tarily provided information on race or gender, ofany applicant. 
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11) Requires boards to annually make available to the public through the board's website and 
through a report submitted to the Legislature deidentified infonnation collected that ensures 
confidentiality of the individual applicants. 

12) Expressly supersedes any contradictory provision in a licensing act that authorizes license 
denial based on a criminal conviction, arrest, or underlying acts. 

13) Requires each board to develop criteria fur determining whether a crime is directly and 
adversely related to the qualifications, fimctions, or duties of the busmess or proression a 
board regulates, mcWing the fullowing: 

a) The nature and gravity of the offense. 

b) The number ofyears elapsed since the date of the offense. 

c) The nature and duties of the profussion in which the applicant seeks licensure or in which 
the licensee is licensed. 

14) Requires each board to post on its website a surnrnary of the criteria used to consider whether 
a crime is considered to be directly and adversely related to the qualifications, fim.ctions, or 
duties of the business or profession it regulates. 

15) Requires a board to consider evidence ofrebabilitation prior to denying or suspending or 
revoking a license based in whole or in part on a conviction 

16) Limits probationruy tenns or restrictions placed on a license by a board to two years or less 
unless the board determines that there is clear and convincing evidence that additional 
conditions are necessary to address a risk shown by clear and convincing evidence, per 
criteria developed by each board. 

17) Requires a board to :find that an applicant or licensee has made a showmg of rehabilitation if 
any ofllie fu1lowing are met: 

a) The applicant or licensee has completed the criminal sentence at issue without a violation 
ofparole or probation. 

b) The applicant or licensee documents that he or she has worked in a related field 
continuously for at least one year prior to licensure or successfully completed a course of 
training in a related field, unless the board finds a public record of an official finding that 
the applicant committed professional misconduct in the course of that work, mcluding 
work performed without compensation and work perfunned while incarcerated. 

c) The applicant or licensee has satisfied criteria for rehabilitation deve10ped by the board. 

18) In addition to other causes for discipline, narrows a board's discretion to revoke or suspend a 
professional license for criminal misconduct to cases where the licensee is presently 
incarcerated or the conviction occurred within the preceding five years, except for 
convictions of a violent felony, and the crime committed was directly and adversely related 
to the qualifications, :fimctions, or duties of the business or profession 
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19) Requires that any criminal conviction or formal discipline be directly and adversely related to 
the qualifications, MCtions, or duties of the business or profession for which the present 
application is made in order to be the cause for suspension or revocation of a license. 

20) Specifies that a person shall not have his or her license suspended or revoked on the basis of 
any conviction, or on the basis of the acts tmderlying the conviction, that has been dismissed. 

21) Requires that a board funow the fonowing procedures in requesting or taking disciplinary 
action based on an applicant's criminal history infurmation: 

a) A board shan not require a licensee to disclose any infurmation or documentation 
regarding the licensee's criminal history. 

b) If a board decides to revoke or suspend a professional license solely or in part on the 
licensee's conviction history, the board shall notifY the licensee in writing of the 
processes for the licensee to request a copy ofthe licensee's complete conviction history 
and question the accmacy or completeness of his or her criminal record. 

22) Requires boards to retain an documents submitted by a licensee, notices provided to a 
licensee, all other cOIl1111lU1ications received from or provided to a licensee, and criminal 
history reports of a licensee for a minimum of three years. 

23)Requires boards to retain an of the fu1lowing infonnation: 

a) The number of licensees with a criminal record who received notice of potential 
revocation or suspension of their license or who had their license suspended or revoked. 

b) The mnnber of licensees with a criminal record who provkled evidence ofmitigation or 
rehabilitation. 

c) The number oflicensees with a criminal record who appealed any suspension or 
revocation of a license. 

d) The:final disposition and demographic infunnation, including, but not limited to, 
volmrtarily provided :infurmation on race or gender, of any applicant. 

24)Requires each board to annually make available to the public through the board's website and 
through a report submitted to the Legislature deidentified information, ensuring the 
confidentiality of the individual licensees. 

25) Expressly supersedes any contradictory provision in a licensing act that authorizes license 
suspension or revocation based on a criminal conviction, arrest~ or underlying acts. 

26) States that limitations on suspending or revoking a license based on criminal convictions 
shan not prohibit a board from taking disciplinary action against a licensee fur professional 
misconduct in the course and scope of the licensee's profession that :is based on evidence that 
is independent of an arrest. 

27) Repeals the authority ofa board to suspend a license if a licensee is not in compliance with a 
child support order or judgment. 
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FISCAL EFFECT: Utiknown; this bill is keyed fiscal by the Legislative Counsel 

COMMENTS: 

Purpos e. This bill is sponsored by a coalition of criminal justice advocacy groups including the 
East Bay Community Law Center, Anti-Recidivism Coalition, Legal Services fur Prisoners with 
Children, and Root & Rebound. According to the author: 

CalifOrnia has among the highest recidivism rates in the nation, with many low-level criminal 
offenders committing new crimes within a year ofrelease. These mctors pJay a significant 
role in the prison and jail overcrowding crisis that the Legislature has spent the pas t decade 
attempting to address. One ofthe root causes ofhigh recidivism rates is the inability of prior 
o1funders to secure gainful employment upon reentry. Nearly 30 percent ofCalifornia jobs 
require licensure, certification, or clearance by an oversight board or agency fur 
approximately 1,773 different occupations. All too often, qualified people are denied 
occupational licenses or have licenses revoked or suspended on the basis ofprior arrests or 
convictions, :rmny of which are old, unrelated to the job, or have been judicially dismissed. 
Alleviating barriers to occupational licensing is just one way California can reduce 
recidivism and provide economic opportunity to an its residents. 

Background 

Overview ofLicensure in California. California has provided for the licensure ofregulated 
professionals since the early days of statehood. In 1876, the Legislature enacted the original 
Medical Practice Act, which was revised two years later to delegate licensing authority to the 
first three regulatory boards: the Medical Board, Eclectic Board, and Homeopathic Board. By 
the end ofthe 1920s, seven additional boards had been established to reguJate phannacists, 
dentists, optometrists, veterinarians, barbers, accountants, and embahl'lers. These boards were 
pJaced under the oversight of a Department ofVocational and Professional Standards, which 
would become the Department ofConsmner Alfuirs in 1965. Today, the DCA oversees 38 
boards, bureaus, and other regulatory bodies. 

As a department within an agency of the state government, the DCA is led by a director 
appointed by the Governor. While the regulatory boards wder the DCA's oversight are 
considered semi-autonomous, the Director of Consumer Alfuirs does wield considerable 
influence over board policymaldng. For example, the director has the power to review and 
disapprove formal nilemaking, may conduct audits and reviews of board activities, and approves 
budget change proposals prior to their submission to the Department ofFinance. The powers of 
the director are then further subject to the authority ofthe Secretary of the Business, Consumer 
Services, and Housing Agency and, ultimately, the Governor. 

The practice act for each profession licensed by a regulatory board under the DCA typically 
includes sunset provisions providing for reguJar review by the Legislature. At staggered 
intervals averaging four years, the Senate and Assembly Business and Professions Committees 
prepare a comprehensive backgrotmd paper fur each entity, hold public hearings, recalculate the 
balance ofconsumer protection and regulatory bln'den, and make recommendations to enact any 
necessary refurms. In rare instances, entities are abolished, reduced, or consolidated when 
inefficiencies are identified or when public benefit is deemed insufficient to justify reguJation 
For example, in 2017 the Legislature allowed the State Board of Guide Dogs for the Blind to 
sunset, replacing its licensing program with less intrusive title protections. 
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Board Discretion to Deny Applications for Licensure. Due to the unique nature ofeach 
individua1 profession licensed and regulated by entities under the DC~ the various proressional 
practice acts contain their own standards and enforcement criteria for individuals applying for or 
in receipt ofspecial occupational privileges from the state. There are some umbrella statutes that 
govern the discretion of these regulatory bodies generany. For example, BPC § 480 governs the 
authority ofregulatory boards to deny app1icant~ for licensure. 

Under BPC § 480, a board may deny a license within the purview of the DCA on the grolUlds 
that the applicant has one of the funowing: 

1) Been convicted ofa crime; boards lmy disqualify based on criminal history if the time fur 
appeal bas elapsed, or the judgment of conviction bas been affirmed on appea~ or when an 
order granting probation is made suspending the imposition of sentence. 

2) Done any act involving dishonesty, :fraud, or deceit with the intent to substantially benefit 
himself or herself or another, or substantially injure another. 

3) Done any act that if done by a licentiate of the business or proression in question, would be 
grounds fur suspension or revocation of license. 

§ 480 specifies that a license may only be denied for prior misconduct if the disqualifying crime 
or act is substantially related to the qualifications, fimctions, or duties of the business or 
profession fur which application is made. The statute also states that a person may not be denied 
a license solely based on a conviction if he or she possesses a certificate of rehabilitation. Statute 
further clarifies that a dismissed conviction may not be grolUlds for disqualification for licensure. 

These provisions are echoed in BPC § 490, which deals with the discretion ofa board to take 
disciplinary action against a C\UTent licensee fur subsequent criminal activity. This code section 
makes specific reference to Petropoulos v. Department ofReal Estate (2006) 142 CalAppAth 
554, a court decision dealing with licensees convicted of criminal misconduct. The Legislature 
bas found and declared the holding in that case has "placed a significant number of statutes and 
regulations in question, resuhing in potential bann to the consumers of California from licensees 
who have been convicted of crimes." The Legislature therefure :fin1her fuund and declared that 
"this section establishes an independent basis for a board to impose discipline upon a licensee.H 

Criticism bas been made over statute's allowance fur boards and bureaus to deny a license to an 
individual who has "done any act involving honesty, fraud, or deceit" for self-bene-fit or harm to 
others. This broad discretion goes beyond criminal convictions, as w'en as non-criminal activity 
that is nevertheless afforded an element of due process, such as regulatory discipline. This 
authority has opened the door for many licensure applications to be denied based purely on 
alleged misconduct that bas not been detennined to have occurred through standard due process. 

The discretion for boards and bureaus to deny licensure to applicants with criminal histories has 
also been criticized, despite the guarantee ofdue process afforded to these applicants prior to a 
crime being reflected on their record. In its report Unlicensed & Untapped: Removing Barriers 
to State Occupational Licenses for People with Records, the National Employment Law Project 
(NELP) discusses the arguably draconian nature ofbarriers to occupational entry based on 
criminal history. NELP's report refers to "a lack of transparency and predictability in the 
licensure decision-making process and confusion caused by a labyrinth of d.i:f:furent restrictions" 
in regulatory schemes across the cotmtry. 



AB 2138 
Page 8 

Califumia is specifically graded as 'Needs Improvement," with rec01lll.t1endationQ including: 

• Expand blanket ban prohibition to an occupations with one overarching law. 
• Expand occupation-relatedness requirement to all 
• Require consideration ofthe titne elapsed since conviction. 
• Prohibit consideration ofcertain record information (e.g., arrests, lesser offenses, older 

offenses). 
• Require consideration ofthe applicant's rehabilitation. 

In 201.7, the Assembly Business and Professions Committee discussed barriers to licensure 
generally in its sunset background paper fur the DCA. Specifically, the committee considered 
how criminal convictions eligible fur license disqualification in Califurnia are limited in the 
sense that they must be "substantially related" to the profession into which the license allows 
entry. Concern was expressed that there is a "serious lack ofclarity for applicants as to what 
'substantially related' means and this determination is often left to the discretion of individual 
boards." The connnittee staff recomnendation was fur the DCA to take steps to improve 
transparency and consistency in the use of applicants' criminal histories by boards and bureaus. 

Recidivism Reduction Policies. California has among the highest recidivism rates in the country. 
At the height ofthe state's prison overcrowding crisis, the percentage of incarcerated individuals 
becoming convicted of new crimes and returned to prison was close to 70 percent. This 
troubling statistic and its detrimental effects on society, the economy, and public safety - in 
addition to a court decision in Brown v. Plata regarding the inhumanity of overcrowded prisons -
led to a variety of anti-recidivism policies in localities and statewide. Many ofthese policies 
focused on expanding economic opportunity fur those with criminal conviction histories, seeking 
to "close the revolving door" ofprisons. 

In 2012, the White House under President Barack Obama caned fur expanded policies 
encouraging successful reentry through post~incarceration employment. This included "ban the 
box" policies, referring to the deferment of disclosure ofcriminal history on initial applications 
fur employment. These policies al10w an applicant to proceed through a hiring process up until 
the final offer stage without their prior conviction being disclosed. The intent ofthis and other 
post-conviction reentry policies is to provide those convicted ofcrimes with economic 
opportunity fol1owing release, which in tmn reduces criminal recidivism, improves public safety, 
and curbs over-incarceration. In 2013, AB 218 (Dickinson) was signed into law as California's 
first significant "ban the box" legislation. The bill prohibited a state or local agency from asking 
an applicant to disclose information regarding a criminal conviction until the agency has 
determined the applicant meets the minimum employment qualifications fur the position. This 
legislation was fullowed in 2017 by.AB 1008 (McCarty), which extended the law to mclude 
private employers. 

This bill would simi1arly improve economic opportunity for those with criminal convictions by 
increasing access to professional licensure. The bill does not broaden the state's "ban the box" 
laws to professional licensure, and it does not replicate those laws enacted fur employment by a 
public or private entity. Applicants fur licensure are not competitively evaluated and chosen 
based on professional strengths. Applicants are presumed eligible if they meet certain 
qualifications and if there is nothing to disqualify them An applicant's criminal history is 
disclosed at the time of the application and this bill would not exclude or delay its consideration. 
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However, because current law enables boards to disqualifY based on crimes that are 
"substa11tially related" to the profession, applicants are often unaware ofwhat misconduct will 
render them ineligibIe fur licensure. Further, many applications fur licensure require self­
disclosure ofprior misconduct from applicants; in instances where applicants underestimate the 
inclusivity ofwhat crimes or acts will disqualify them, they may fuil to vohmtarily disclose that 
information This lack of disclosure is in and of itself grounds to deny the application fur 
licensure. The practice ofrequiring self-disclosure by applicants and then denying an application 
based on an applicant's inadequate self-incrimination is frequently regarded as the "candor trap." 

Revocation or Suspension ofLicenses. Each regulatory board under the DCA has broad 
authority to take disciplinary action against :its licensees based on the prowions of its specific 
practice act and the standard of conduct fur its licensee population In addition to these board q 

by-board causes fur discipline, BPC § 490 allows a board to suspend or revoke a license on the 
grolll1d that a licensee has been convicted of a crime that is substantially related to the 
qualifications, :functions, or duties of the business or profession fur which the license was issued. 
While a number ofdisciplinary actions against licensees have been so-called "conviction cases" 
resulting directly from the result ofparallel criminal proceedings, many stakeholders have been 
concerned that such cases are overly punitive and can frequently be cause for a licensee to be 
unable to practice his or her proression long after the criminal misconduct has occurred. This bill 
intends to make modest refurms to this process in addition to amendments to provisions 
governing the issuance of initial licensure applications. 

Criminal Offenses Eligible for Consideration. This bill does not substantially change the 
authority ofan individual board to determine what crimes may be considered when denying a 
licensure application or suspending or revoking a license. The bill does change the term 
"substantially related" to "directly and adversely related," c1arifying that the relation should 
imply a greater proclivity fur the individual to engage in misconduct while exercising their 
professional privileges. However, each board would still be authorized to develop its own 
specified standards for these purposes. The bill does mandate data collection and public 
reporting in regards to how criminal convictions are used to deny or revoke or suspend licenses. 
This infurmation will guide policymakers in the event that more prescriptive refonns to what 
crimes are eligible for consideration are contemplated. 

The bill institutes a five-year "washout period" fur convictions. Under these provlsions, crimes 
older than five years may no longer be considered fur purposes ofden.yjng a licensure 
application or revoking or suspending a current license. However, this washout period does not 
apply to violent felonies, which are a1ready codified under Penal Code § 667.5. The lengthy list 
of serious offenses listed under this section is cited as a way of ensuring that certain exceptions 
are made when generally downgrading the significance of an individual's conviction history. 

Current RelatedLegislation. AB 3039 (Holden) would make similar refurms to the use of 
criminal history fur licenses granted by the State Department of Social Services. 

Prior Related Legislation. AB 1008 (McCarty, Chapter 789, Statutes of 2017) prohibited an 
employer from inquiring into or considering the conviction history ofan applicant until that 
applicant has received a conditional offer, and~ when conducting a conviction history backgrolUld 
check, to consider, distribute, or disseminate infurmation related to their rap sheet. 

AB 2396 (Bonta, Chapter 737, Statutes of 2014) prohibited a board within the DCA from 
denying a license based solely on a conviction that has been dismissed. 
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AB 218 (Dickinson, Chapter 699, Statutes of2013) prohibited from asking an applicant to 
disclose infurmation regarding a criminal conviction lU11:il the agency has determined the 
applicant meets the minimum employment qualifications fur the position 

ARGUMENTS IN SUPPORT: 

An extensive coalition ofcriminal justice refunn advocacy organizations supports the bill, along 
with labor organizations. 

The East Bay Community Law Center (EBCLC), a co-sponsor of the bill, writes iliat "many 
furmerly incarcerated people struggle to find permanent and stable employment after contact 
with the criminal justice system Data has shown that employment is the single llDst important 
mctor to reducing recidivism Across the nation, ahnost 30 percent of jobs require occupational 
licensing." EBCLC states that ''the increased ability to gain employment will reduce recidivism 
rates and will make our cotmnlU1ities sarer and mOre productive." 

Another co-sponsor of the bill, the Anti-Recidivism Coalition (ARC), writes that it is "incumbent 
on the state of California to develop stronger and mirer pathways into licensed proressions fur 
formerly incarcerated people and people with arrest and conviction records, as it will reduce 
recidivism, improve public safety, and increase economic security fur millions of Califumians 
with crinrinal records, as wen as the children and families they support." ARC states that ''the 
increased ability to gain living wage employment will reduce recidivism rates and will make our 
communities safer and rrlOre prosperous." 

San Francisco Public Defender Jeff Adachi writes in support. P.D. Adachi writes that ''nearly 30 
percent of California jobs require licensltte, certification, or clearance for approximately 1)773 
difrerent occupations. However, qualified people, including individuals who receive job-specific 
training while incarcerated, are either denied occupational licenses or even have licenses 
suspended on the basis of prior arrests or convictions, many ofwhich are old, unrelated to the 
job, or have been judicially dismissed." P.D. Adachi states that "aDeviating barriers to 
occupational licensing :is just one way California can reduce recidivism, increase public sarety, 
and provide economic opportunity to all its residents." 

The Ella Baker Center fur Human Rights (EBCHR) is in support of the bill. ECHBR writes that 
"a 2015 report by the Ella Baker Center fur Human Rights, Forward Together, and Research 
Action Design Who Pays, The True Cost of Incarceration on Families details bow incarceration 
destabilizes entire futnilies and communities. Many people who return from incarceration :face 
extreme barriers to :finding jobs and reintegrating into society. Research has shown that upwards 
of60% offurmerly incarcerated :individuals cannot find elllJloyment one year after release." 

ARGUMENTS IN OPPOSITION: 

Pacific Advocacy Group, representing the Plumbing-Reating-Cooling Contractors Association of 
Califurnia; the Western Electrical' Contractors Association; and the San Diego, Southern and 
Central California Chapters ofAssoc1ated Builders and Contractors opposes the bill. These 
groups are all "merit shop employer associations" (or trade associations that deliberately do not 
participate in labor unions) iliat represent licensees under the Contractors State Licensing Board 
(CSLB). The groups have taken an uoppose unless amended" position, arguing that "the nmnber 
of applicants denied licensure at CSLB because ofa criminal conviction :is very low." The 
groups state that CSLB should be "exempt from the changes in AB 2138. ,> 
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POLICY ISSUE(S) FOR CONSIDERATION: 

This bill currently mstitutes a five-year washout period for consideration of crimes other than 
violent felonies. Many other Jaws regarding the use of criminal history in licensure or 
employment contexts currently mature a washout period of seven years. To make the provisions 
of this bill consistent with other areas of Jaw, it may be advisable to extend the bill's washout 
period to seven years. 

REGISTERED SUPPORT: 

Anti-Recidivism Coalition (Sponsor) 
East Bay Cormnunity Law Center (Sponsor) 
Legal Services for Prisoners with C1u1dren (Sponsor) 
Root & Rebound (Sponsor) 
American Civil Liberties Union (ACLU) 
American Federation of State, County and Municipal Employees (AFSCME) 
AJatmda County Public Defender 
An of Us orNone 
Alliance fur Boys and Men of Color 
Anchor ofHope Ministries 
Bay Area. Legal Aid 
Bayview Hunters Point Foundation 
Because B1ack is Still Beautiful 
California hnmigrant Policy Center 
CaIifOrnians for Prop 57 
CaIifOrnians for Safuty and Justice 
CaIifOrnia Workfurce Organization 
Center for Employment Opportunities 
Center on Juvenile and Criminal Justice 
Center fur Living and Learning 
Checkr 
Courage Campaign 
Downtown Women's Center 
E11a Baker Center for Human Rights 
Hillview Mental Health Center 
Homeboy Industries 
Hunters Point Family 
Lawyer's Committee fur Civil Rights 
Leadership fur Urban Renewal Network 
Legal Services ofNorthern Califumia 
Leonard Carter 
Los Angeles Regional Reentry Partnership (LARRP) 
National Assoc.iation of Social Workers - California Chapter 
National Employment Law Project 
New Door Ventures 
Oakland Private Industry Council 
P1anting Justice 
Prisoner Reentry Network 
Project Rebound: Expanded 
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REDF (Roberts Enterprise Development Food) 
ruse Together Bay Area 
Rubicon Programs 
San Francisco Adult Probation Department 
San Francisco Conservation Corps 
San Francisco Public Defender Jeff Adachi 
San Francisco State University Project Reboood 
San Jose State University Record Clearance Project 
The Rock Found 
The Yomg Woments Freedom Center 
Three Individuals 

REGISTERED OPPOSITION: 

Plunibing-Heating-Cooling Contractors Association ofCalifomia 
Western Electrical Contractors Association 
San Diego, Southern and Central California Chapters ofAssociated Builders and Contractors 

Analysis Prepared by: Robert Sumner / B. & P. / (916) 319-3301 



MEDICAL BOARD OF CALIFORNIA 
LEGISLATIVE ANALYSIS 

Bill Number: AB 2138 
Author: Chiu and Low 
Bill Date: April 2, 2018, Amended 
Subject: Licensing boards: denial of application: revocation or suspension 

of licensure: criminal conviction 
Sponsor: Anti -Recidivism Coalition; East Bay Commlli1ity Law Center; 

Legal Services for Prisoners with Children; and Root & Rebound 

DESCRIPTION OF CURRENT LEGISLATION: 

This bill would prohibit denial or revocation 'and suspension of a license for specified 
convictions. This bill would prohibit regulatory boards from requiring an applicant to 
self-disclose criminal history information. This bill would require boards to collect and 
publish demographic data regarding applicants who are denied licensure or who have 
licenses revoked or suspended, among other provisions. 

ANALYSIS 

This bill would, among other things, significantly limit the Medical Board of 
California's (Board) ability to ask about an applicant's or licensee's criminal history, 
and would restrict the Board's ability to deny a license or take disciplinary action against 
a licensee for criminal convictions. 

This bill would alnend the definition of a conviction in the Business and Professions 
Code to mean a judgment following a plea or verdict of guilty or a plea of nolo 
contendere or finding of guilt. This bill would no longer allow a conviction that has 
been dismissed under Penal Code Section 1203.4 to fall under the definition of a 
conviction. 

This bill would allow a board to deny a license on the grounds that the applicant has 
been convicted of a crime 01' has been subject to formal discipline only if any of the 
following conditions are Inet: 

• The applicant has been convicted of a crime for which the applicant is presently 
incarcerated or for a conviction occurring within the preceding five years. 
However, the preceding five year limitation would not apply to a conviction for a 
violent felony. 

• The crime is directly and adversely related to the qualification, functions, or 
duties of the business or profession for which the application is made. 

• The applicant has been SUbjected to formal discipline by a board within the 
preceding tive years based on professional misconduct that would have been 
cause for discipline before the board for which the present application is made 
and that is directly and adversely related to the qualifications, functions, or duties 
of the business or profession for which the present application is Inade. 
However, prior disciplinary action by a board within the preceding five years 
8ha11 not be the basis for denial of a license if the basis for that disciplinary 
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action was a conviction that has been distnissed pursuant to the Penal Code, or a 
comparable dismissal or expungement. 

This bill would specify that denial of a license includes denial of an unrestricted license 
by issuance of a restricted or probationary license. 

This bill would allow a board to suspend or revoke a license on the ground that the 
licensee has been convicted of a crime for which the applicant is presently incarcerated 
or for a conviction occurring within the preceding five years. However, the preceding 
five year limitation shall not apply to a conviction for a violent felony. This bill would 
allow a board to suspend or revoke a license only if the crime is directly and adversely 
related to the qualifications, flIDctions, or duties of the business or profession for which 
application is made. 

This bill would prohibit a board from denying a license on the basis that an applicant has 
been convicted of a crime, or on the basis of the acts underlying a conviction for a 
crime, if the applicant has obtained a certificate of rehabilitation under the Penal Code, 
has been granted clemency or a pardon by a state or federal executive~ or has made a 
showing of rehabilitation. This bill prohibits a board from denying a license on the basis 
of any conviction, or on the basis of the acts underlying the conviction, that has been 
dismissed pursuant to the Penal Code, or a comparable dismissal or expungement. This 
bill would prohibit a board from denying a license on the basis of an arrest that resulted 
in a disposition other than a conviction, including an arrest that resulted in an infraction, 
citation, or a juvenile adjudication. This bill would prohibit a board from denying a 
license based solely on an applicant's failure to disclose a fact that would not have been 
cause for denial of the license had it been disclosed. 

This bill would specify that a board can only discipline a licensee for conviction of a 
crhne if the crime is directly and adversely related to the qualifications, functions~ or 
duties of the business and profession for which the license was issued, and if the licensee 
was convicted of the crhne within the preceding five years or is presently incarcerated 
for the crime. This bill would specify that the preceding five year limitation does not 
apply to a conviction for a violent felony. This bill would prohibit a board from 
suspending or revoking a license on the basis of a conviction, or the acts underlying a 
conviction, where that conviction has' been dismissed pursuant to the Penal Code or a 
comparable dismissal or expungement. This bill would prohibit a board from 
suspending or revoking a license on the basis of an arrest that resulted in a disposition 
other than a conviction, including an arrest that resulted in an infraction, citation, or 
juvenile adjudication. 

This bill would specify that the provisions in tins bill do 110t prohibit any agency fronl 
taking disciplinary action against a licensee for professional misconduct in the course 
and scope of the licensee's profession that is based on evidence that is independent of an 
arrest. 

This bill would prohibit any board from taking disciplinary action against a licensee or 
from denying a license for professionallnisconduct if the applicant or licensee 
successfully completes any diversion program under the Penal Code, successfully 
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cOlnpletes any non-statutory diversion progranl or entry ofjudgment, or successfully 
completes an alcohol and drug problem assessnlent program. 

This bill would require a board to adhere to the following procedtU'es in requesting or 
acting on an applicant's or licensee~s criminal history information: 

• A board must not require an applicant for licensure or licensee to disclose any 
infonnation or documentation regarding the applicant's criminal history. 

• If a board decides to deny an application based solely or in part on the 
applicant's conviction history ~ the board shall notify the applicant in writing of 
all of the following: 

o The denial or disqualification of licensure. 
o Any existing procedure the board has for the applicant to challenge the 

decision or to request reconsideration. 
o That the applicant has the right to appeal the board's decision. 
o The processes for the applicant to request a copy ofhis or her complete 

conviction history and question the accuracy or completeness of the 
record pursuant to the Penal Code. 

• If a board chooses to file an accusation against a licensee based solely or in part 
on the licensee's conviction history a board shall notify the licensee in writing of 
the processes for the licensee to request a copy of the licensee's complete 
conviction history and question the accuracy or completeness of his or her 
criminal record, pursuant to the Penal Code. 

This bill would require each board to retain, for a minimum of three years, application 
fomls and other documents sublnitted by an applicant or licensee, any notice provided to 
an applicant or licensee, all other communications received fronl and provided to an 
applicant or licensee, and criminal history reports of applicants or licensees. This bill 
would require each board to retain the number of applications received for each license 
and the number of applications requiring inquiries regarding criminal history. This bill 
would require each board to retain all of the following infonnation: 

• The number of applicants with a criminal record who received notice of denial or 
disqualification of licensure and the number of licensees with a criminal record 
who received notice ofpotential revocation or suspension of their license or who 
had their license revoked 

• The number of applicants and licensees with a criminal record who provided 
evidence of mitigation or rehabilitation. 

• The number of applicants with a criminal record who appealed any denial or 
disqualification of licensure and the number of licensees with a criminal record 
who appealed any suspension or revocation of a license. 

• 'The final disposition and delnographic infonnation, including, but not limited to, 
voluntarily provided information on race or gender~ of any applicant or licensee 
described in the above bullets. 

This bill would require each board to rumually nlake the required reporting infornlation 
available to the public through the board's internet website and through a report 
sublnitted to the appl'opriate policy comlnittees of the Legislature, de-identified 
information collected. This bill would require each board to ensure confidentiality of 
the individual applicants. 
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This bill would require each board to develop criteria to aid it, when considering the 
denial, suspension, or revocation of a license, to detennine whether a crime is directly 
and adversely related to the qualifications, functions, or duties of the business or 
profession it regulates. 

This bill would require the criteria for determining whether a crhne is directly and 
adversely related to the qualifications, functions, or duties of the business or profession a 
board regulates to include all of the following: 

• The nature and gravity of the offense. 
• The number of years elapsed since the date of the offense. 
• The nature and duties of the profession in which the applicant seeks licensure or 

in which the licensee is licensed. 

This bill would require each board to post on its Internet Web site a summary of the 
criteria used to consider whether a crime is considered to be directly and adversely 
related to the qualifications} functions, or duties of the business or profession it 
regulates. 

This bill would require probationary terms or restrictions placed on a license by a board 
to be limited to two years or less. This bill would only allow additional conditions to be 
imposed if the board determines that there is clear and convincing evidence that 
additional conditions are necessary to address a risk shown by clear and convincing 
evidence. This bill would require each board to develop criteria to aid it when 
considering the imposition ofprobationary conditions or restrictions to determine what 
conditions nlay be imposed to address a risk shown by clear and convincing evidence. 

This bill would allow a licensee whose license has been placed on probation to petition 
the board for a change to the probation, including modification or termination of 
probation, one year from the effective date of the decision. This bill would require the 
board to issue its decision on the petition within 90 days of submission of the petition. 
This bill would specify that the petition shall be deemed granted by operation of law if 
the board does not file a decision denying the petition within 90 days of subnussion of 
the petition. This bill would specify that the one-year time period to petition for 
modification or termination ofpenalty shall control over longer time periods under a 
licensing act under this code or initiative act. 

This bill would prohibit a board from denying a license based in whole or in part on a 
conviction without considering evidence of rehabilitation. 

This bill would require each board to find that an applicant or licensee has made a 
showing of rehabilitation if any of the following are met: 

• The 8:pplicant or licensee has completed the criminal sentence at issue without a 
violation of parole or probation. 

• The applicant or licensee dOCU111ents that he or she has worked in a related field 
continuously for at least one year prior to licensure or successfully completed a 
course of training in a related field, unless the board finds a public record of an 
official finding that the applicant committed professional misconduct in the 
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course of that work. Work in a related field Inay inc]ude, but is not limited to, 
work performed without cOlnpensation and work performed while incarcerated. 
"Related field" means a field of employment whose duties are substantially 
similar to the field regulated by the board. 

• The applicant or licensee has satisfied criteria for rehabilitation developed by the 
board. 

The author's office believes this bill will reduce barriers to entry in occupational 
licensure for individuals with prior convictions, which the author believes will reduce 
recidivism and provide economic opportunity to Californians. 

This bill would significantly narrow the authority of the Board to deny a license and take 
disciplinary action for criminal convictions and actions taken by other licensing boards, 
even for crimes involving sexual misconduct, fraud, and alcohol or substance abuse. 
This bill would not allow the Board to deny a license on the basis of the acts underlying 
a conviction. This bill would define denial to also include a probationary license. This 
bill would allow applicants to lie on their application and not be met with any 
consequences, as the Board would no longer be able to issue a probationary license 
based on the applicant not disclosing information. The bill would limit the length of 
probation that the Board can require for a probationary license to two years, which is 
less than the Board typically hnposes for unprofessional conduct. Moreover, this bill is 
unnecessary, because the Board already cOlnplies with the Administrative Procedures 
Act. Applicants and licensees have the right to have their matters heard through the 
adlninistrative process, and then to appeal to a superior court if they disagree with the 
Board's decisions. 

This bill would result in significant fiscal impact to the Board for the record retention 
and reporting requirements and the timefrrunes to process a petitions for 
terminationlmodification ofprobation. This bill would significantly narrow the Board~s 
ability to deny licenses, issue probationary licenses, and take disciplinary action for 
convictions. This bill is not in line with the Board's mission ofconsumer protection and 
Board staff suggests the Board take an oppose position 011 this bill. 

FISCAL: Board staff estimates it will need one half-time office technician 
position to ensure the Board is meeting the record retention 
requirements. The Board would also need a .25 Information 
Technology Specialist I to create and run the annual report 
required by this bill. This is estimated at a cost of$61,000 per 
year for both positions. This bill will also result in costs related to 
the provision in this bill that would allow a licensee whose license 
has been placed on probation to petition the board for a change to 
the probation, including modification or termination of probation, 
one year from the effective date of the decision. This bill would 
require the board to issue its decision on tlle petition within 90 
days of sublnission of the petition. This would result in 
significant costs to the Board to get this petition through the 
process of Board approval in 90 days. This means that the 
petitions would have to be reviewed by Board staff, the Board, the 
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SUPPORT: 

OPPOSITION: 

POSITION: 

Attorney General's Office (AG) and heard by an Administrative 
Law Judge in this time period. Board staff estimates the fiscal 
impact of this provision to be approximately $750~OOO for nlore 
Board staff for this increased workload, AG costs, and Office of 
Administrative Hearing costs. 

Anti-Recidivism Coalition (Sponsor); East Bay Community Law 
Center (Sponsor); Legal Services for Prisoners With Children 
(Sponsor); Root & Rebound (Sponsor); All of Us or None; 
Anchor of Hope Ministries; Because Black is Still Beautiful; 
Californians for Prop 57; Californians for Safety and Justice; 
Center for Employment Opportunities; Center for Living and 
Learning; Checkr; Los Angeles Regional Reentry Partnership; 
National Association of Social Workers - California Chapter; 
Prisoner Reentry Network; Project Rebound: Expanded; Roberts 
Enterprise Development Fund; Rise Together Bay Area; San Jose 
State University Record Clearance Project; and The YOlmg 
Women~s Freedom Center 

None on file 

Recommendation: Oppose 
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BllSJNESS, CON8UM[c',R SEHVICE~S, AND HOUSING AGENCY -,Depitltllu!1t1 ofCmlslIHllJrAl/alrs EDMUND G. ,11ROWN ,JR, G(wemol' 

MEDIC,AL BOA]~~D OF CALIFORNIA 
Executive Office 

Apri130lf 20t 8 

The I-Ionorable David S. Chiu The Honorable Evan Low 
California State Assem,bly California State Assembly 
State Capitot Room 4112 State Capitot ROOl114126 
Sacral11,ento~ CA 95814 Sacramento~ CA 95814 

Re.: AD 2138 (Chiu ~\Ild Low)- Oppose Position 

Dear Assel'nbly Me111bers Chiu ·and Lo'w: 

The Medical 8081'(1 of Califol'nia (Board) considered your AB 2138 at .its meetil1g 011 April 19" 20]8. 
The Boal'd took an oppose position on this bill. This hill would prohibit denial or rev(}cation and 
suspension of a license for specified convictions. This bUJ would Pl'bhibit regulatory boards from 
requiring an applicant to self-disclose Cri111inal history information. This bill would require boards 
to collect and publish clem,agraphic data regarding applicants who are denied. licensure or who have 
licenses revoked 01' suspended., among othet provisions. 

This bill would significantly narrow the authority of the Board. to deny a license and take 
disciplinary action fol' critninal cOJlvictions and actions taken by other licensing boards, evel1 for 
crimes .involving sexual tniscondu.ct~ fraud, a11d alcohol 01' .substance abuse. This bill would not 
allow the Board to deny a liOeI1Se 01'\ the basis of the acts tll1derlying ',1 conviction, This bill 'would 
define denial to also include a probalionary license. The bill would .limit the length ofpl'obatioll 
that the Board can require f1:u' a probationary license to two yeal'sy which is les8 than the Board 
typically in1poses for unprofessional conduct. This bill would result in significant fiscal impact to 
the Board for the record retention and repmting requireluents and the titneframes to process a 
petitions for terl11ination/nl0dfficatioll of probation. This btU would signlilcantly narrow 'the 
Board$g ahility to deny licenses, issue probationary licenses; and take disciplinary action for 
cOllvictions. Far these reasons" the Hoard respeotfully opposes this bill. 

Please contact my Chief of Legislation,! Jenllifet Simoes, 01' lno at (916) 263-2389 ifyol1l1eed 
additional l11fotm,ation regarding 'our position on this bill. 

.s~c/y,
jl)J/),' 

]{hnberly Kir·· lIneyer 
Executive Director 

le05 Evergreen Stnet! Suite 1200, S11tt'ftrllCntol CA 95815-2~89 (916) 2u3-2389 I'IIX (916) 2£;3-2387 www.rnbc.cfI.gov 

www.rnbc.cfI.gov
https://tniscondu.ct


BUSINESS. CONSUMER SERVICES, AND I-lOUSING AGENCY EDMUND G. BROWN JR., GOVERNOR 

CALIFORNIA STATE BOARD OF OPTOMETRY 
2450 DEL PASO ROAD, SUITE 105, SACRAMENTO, CA 95834 
P (916) 575-7170 F (916) 575-7292 www.optometry.ca.gov 

April 24, 2018 

The Honorable Evan Low, Chair 
Assembly Committee on Business and Professions 
State Capitol, Room 383 
Sacramento, CA 95814 

RE: AB 2138 
As amended 04/2/2018 
POSITION: Oppose 

Dear Assembly Member Low: 

The California State Board of Optometry (Board) respectfully opposes AB 2138 as currently written. 
This bill amends several sections of the Business and Professions Code related to how regulatory 
licensing boards respond to applicants with non-violent criminal convictions. 

The 130ard regulates the largest population of optometrists, dispensers and opticians in the nation. 
Its mission is to protect the health and safety of California consumers through licensing, registration, 
education, and regulation of the practice of Optometry and Opticianry. Public protection is the 
Board's highest priority in exercising its licensing, regulatory, and disciplinary functions. Whenever 
the protection of the public is inconsistent with other interests sought to be promoted, the protection 
of the public shall be paramount 

The Board commends Assembly Members Chiu and Low for the intent to remove barriers to 
licensure. As demonstrated through the Board's 2017 StrategiC Plan, AB 1359, AB 1708, and 
SB 1386, the Board is extremely committed to reviewing current statutes and regulations and 
removing any unnecessary barriers while still adequately protecting the public. 

With many contact lens and spectacle lens dispensers learning the trade in prison, the Board 
understands the need for individuals to move past their prior convictions, gain employment and 
contribute to society. However, the Board believes AB 2138 goes too far to protect criminally 
convicted individuals at the expense of the health and safety of California consumers. 

Current rehabilitation criteria set forth in regulation1 permits the Board to evaluate each conviction on 
a case by case basis to determine if the conviction is substantially related to the profession with 
clear and convincing evidence. The Board believes existing statutes, regulations, and case law not 
only adequately protects consumers but also applicants who clearly demonstrated rehabilitation. 

The Board welcomes any opportunity to work with the authors' office to address its concerns. 

Please feel free to contact me directly with any questions. 

S~inC~tlL-
J . sica Siefer~~ecutive Officer 
~alifornia State Board of Optometry 
Jessica.Sieferman@dca.ca.gov 

Cc: Members, Assembly Committee on Business and Professions 

1 CCR § 1516. Criteria for Rehabilitation (Optometrists); 
CCR § 1399.271. Criteria for Denial- Rehabilitation (dispensers/opticians) 

mailto:Jessica.Sieferman@dca.ca.gov
www.optometry.ca.gov
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