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ESTABLISH SECTION 4187.
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Proposed modified text.
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December 16, 2011, email from licensee re: modified text.
December 16, 2011, email from licensee re: modified text.

Teleconference Board Meeting March 22, 2012



BACKGROUND PAPER REGARDING OCCUPATIONAL THERAPY ASSISTANTS
WORKING IN MANAGEMENT, LEADERSHIP AND OWNERSHIP ROLES

The genesis of this matter began when Board staff posed questions on ethical implications
deriving from occupational therapy assistants owning and operating his/her own rehabilitation
business or serving in another leadership or management capacity. Staff was concerned
because it appeared the roles and duties between OTs and OTAs would be subverted or
undermined. Board staff also became aware that OTAs were using the title and/or working in
the capacity as Rehabilitation Directors in health care facilities.

In its meeting on March 19, 2009, the Board discussed OTAs serving in leadership,
management, and ownership roles. Research by staff found that the Physical Therapy Board
(PTB) did not allow Physical Therapy Assistants to function in these roles. Comments derived
from the Board Meeting Minutes are summarized below:

e Ms. Evert indicated that an OTA owning and operating a rehabilitation business
should exercise caution not to exceed their scope of practice (i.e. an OTA owner
cannot subvert or undermine the clinical role and duties between an OT and OTA).
Ms. Evert reported she did not wish to establish a policy similar to the PTB.

» Discussion of the mechanics of an OTA functioning in management, leadership, and
ownership roles raised many questions such as:

1. Does the OTA manager/director provide clinical services or do they purely
manage?

2. Ifthe OTA manager/director is providing clinical services, does he/she receive
appropriate supervision?

3. Ethically, is it appropriate to receive supervision from a subordinate (OTA
Manager overseeing an OT)?

4. [f functioning solely in an administrative role, does the OTA manager/director
have a role in directing patient care or specifying the duration and/or frequency
of treatment?

5. What is the role of an OTA manager/director in developing or assessing the
clinical skills of an OT working under their management/direction?

Board staff was directed to conduct more research on the matter and bring it back to the
Board.

In its meeting on October 26, 2009, the Board resumed discussion on the issue of OTAs
serving in leadership, management, and ownership roles. Christine Weitlisbach
summarized that it would appear there are two areas of primary concern:

e Potential conflicts of interest in the delivery of services
 Assistants assessing the performance of a therapist in a management role



Two occupational therapy educators from the Occupational Therapy Assistant Program at
Sacramento City College spoke to the Board to advocate for occupational therapy
assistants serving in leadership capacities. Both encouraged the Board to work with and
consult professional associations to define roles and develop guidelines regarding
assistants in leadership roles including emerging and nontraditional practice areas. Bobbi
Jean Tanberg, the Board’s occupational therapy assistant member, was unable to attend
the meeting. It was decided to establish an Ad-Hoc Committee to research the matter
further that was chaired by Ms. Tanberg.

In January and February 2010, two Ad-Hoc Committee Meetings took place. The
Committee developed and proposed regulatory language for the Board to pursue.

The Board subsequently approved language that was developed by the Ad-Hoc Committee.
The proposed regulatory language was noticed on October 14, 2011, with the 45-day public
comment period ending on November 28, 2011. One public comment from the American
Occupational Therapy Association was received.

At its December 1, 2011, meeting, the Board made modifications to the proposed language
and delegated to the Executive Officer to make minor technical edits barring any negative
comments. The modified language was noticed on December 19, 2011, with the 15-day
comment period ending on January 3, 2012. The Board received three public comments
that are contained in your meeting packets, bringing you current with the matter at hand.



CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
PROPOSED AMENDED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations

Proposed amendments are shown by strikeout for deleted text and underline for new text.

Article 9. Supervision of Occupational Therapy Assistants, Limited Permit Holders,
Students, and Aides

§ 4180. Definitions

In addition to the definitions found in Business and Professions Code sections 2570.2 and
2570.3 the following terms are used and defined herein:

(a) “Client related tasks” means tasks performed as part of occupational therapy services
rendered directly to the client.

(b) “Level | student” means an occupational therapy or occupational therapy assistant student
participating in activities designed to introduce him or her to fieldwork experiences and develop
an understanding of the needs of clients.

(c) “Level Il student” means an occupational therapy or occupational therapy assistant student
participating in delivering occupational therapy services to clients with the goal of developing
competent, entry-level practitioners.

(d) “Level Il fieldwork educator” means a licensed occupational therapist or occupational
therapy assistant who has a minimum of one year of practice experience following issuance of
a license or other authorization to practice issued by another state regulatory board.

(e) “Non-client related tasks” means clerical and secretarial activities; transportation of
patients/clients; preparation or maintenance of treatment equipment and work area; taking
care of patient/client personal needs during treatments; and assisting in the construction of
adaptive equipment and splints.

(f) “Periodic” means at least once every 30 days.

(g) “Clinical supervision,” as used in this article, refers to those activities included in the
American Occupational Therapy Association’s document entitled “Standards of Practice for

Occupational Therapy” (Adopted 2010), incorporated herein by reference.

Note: Authority cited: Sections 2570.13 and 2570.20, Business and Professions Code.
Reference: Sections 2570.2, 2570.3, 2570.4, 2570.5, 2570.6, and 2570.13, Business and
Professions Code.

§ 4184. Delegation of Tasks to Aides.

(a) The primary function of an aide in an occupational therapy setting is to perform routine
tasks related to occupational therapy services. Non-client related tasks may be delegated to an
aide when the supervising occupational therapy practitioner has determined that the person
has been appropriately trained and has supportive documentation for the performance of the
services.

(b) Client related tasks that may be delegated to an aide include specifically selected routine
aspects of an intervention session. In addition to the requirements of Code section 2570.2,
subdivisions (a) and (b), the following factors must be present when an occupational therapist
delegates a selected aspect of an intervention to an aide:



(1) The outcome anticipated for the aspects of the intervention session being delegated is
predictable.

(2) The situation of the client and the environment is stable and will not require that judgment
or adaptations be made by the aide.

(3) The client has demonstrated previous performance ability in executing the task.

(4) The aide has demonstrated competence in the task, routine and process.

(c) The supervising occupational therapist shall not delegate to an aide the following tasks:
(1) Performance of occupational therapy evaluative procedures;

(2) Initiation, planning, adjustment, or modification of treatment procedures.

(3) Acting on behalf of the occupational therapist in any matter related to occupational therapy
treatment that requires decision making.

Note: Authority cited: Sections 2570.13 and 2570.20, Business and Professions Code.
Reference: Sections 2570.2, 2570.4 and 2570.13, Business and Professions Code

§ 4187. Supervision Plan for an Occupational Therapist
An occupational therapy assistant in an administrative role related to the provision of

occupational therapy services shall only provide administrative services pursuant to a

documented plan for the clinical supervision of any occupational therapy practitioner providing
those occupational therapy services. This document shall include provisions for ongoing and
formal evaluation of clinical performance, and must be available at time of hire, contract
negotiation, and upon request.

Note: Authority: Sections 2570.13 and 2570.20, Business and Professions Code. Reference:
Sections 2570.2, 2570.4 and 2570.13, Business and Professions Code.




CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

INITIAL STATEMENT OF REASONS

Subject Matter of Proposed Regulation: Regulations pertaining to the Supervision of
QOccupational Therapy Assistants, Limited Permit Holders, Students, and Aides

Sections Affected: Title 16, Division 39, Sections 4180, 4184, and 4187
Introduction:

The California Board of Occupational Therapy (Board) is the state governmental agency
that regulates the practice of occupational therapy. The Board’s highest priority in
exercising its licensing, regulatory, and disciplinary functions is to protect and promote
the health, safety and welfare of California consumers. The Board also administers,
coordinates, and enforces the provisions of the laws and regulations pertaining to
occupational therapy.

The proposed regulations are intended to establish, clarify and implement practice and .
supervision standards relating to the delivery of occupational therapy services.

Specific Purpose of each adoption, amendment or repeal.

Amend Section 4180 (Definitions)

The proposed regulation adds a new definition for “Clinical Supervision” by
incorporating by reference the American Occupational Therapy Association’s (AOTA's)
“Standards of Practice for Occupational Therapy (adopted 2010)".

Although the Standards of Practice for Occupational Therapy does not specifically
provide a definition for “clinical supervision® it clarifies practice standards and defines
the roles and responsibilities between occupational therapists and occupational therapy
assistants.

The Standards of Practice for Occupational Therapy also describes and defines the
practice of occupational therapy. It provides education, examination, and licensure
requirements that are fundamental to the profession and consistent with California’s
licensure requirements. The Standards of Practice for Occupational Therapy also
contains other professional responsibilities and provides definitions for terms used in the
document pertaining to: Activity, Assessment, Client, Evaluation, Intervention,
Occupation, Outcomes, Re-evaluation, and Screening.

The Standards of Practice for Occupational Therapy clarifies, enhances, and supports

supervision requirements already established by the Board by breaking down the roles
and responsibilities in four areas pertaining to the delivery of services. The four areas

and a summary of the duties and responsibilities for practitioners follows:



(1) Professional Standing and Responsibility

This section clarifies that the delivery of occupational therapy services should reflect the
philosophical base of occupational therapy and be consistent with established principals
and concepts of theory. It specifies that an occupational therapy practitioner must be
knowledgeable about the standards, policies, and guidelines of federal, state, and the
profession pertaining to the delivery of services. It specifies that occupational therapy
practitioners maintain current licensure as required by law, and specifies that
occupational therapy practitioners shall abide by the Occupational Therapy Code of
Ethics (AOTA 2005). It specifies occupational therapy practitioners are responsible for
maintaining and updating their knowiedge and skills and are responsible and
accountable for the safety and effectiveness of delivered services.

This section specifies that occupational therapy assistants are responsible for providing
safe and effective services under the supervision of an occupational therapist. It
specifies occupational therapy practitioners be knowledgeable about legislative,
political, social, cultural, societal, and reimbursement issues affecting occupational
therapy practice. It specifies occupational therapy practitioners be knowledgeable
about evidence-based research and apply it ethically and with a best practices
approach. It specifies occupational therapy practitioners respect a client's sociocultural
background and provide client-centered and family-centered occupational therapy
services.

(2) Screening, Evaluation, and Re-evaluation

This section clarifies that an occupational therapist is responsible for all aspects of the
screening, evaluation, and re-evaluation processes. It specifies an occupational
therapist accepts and responds to referrals in compliance with federal and state laws,
and other regulatory and payer requirements. It specifies that an occupational therapist
is to collaborate with the client in the screening, evaluation, and re-evaluation
processes. It specifies that an occupational therapist is responsible for initiating and
directing the screening, evaluation, and re-evaluation processes. It specifies that an
occupational therapy assistant may contribute to the screening, evaluation, and re-
evaluation processes. It specifies occupational therapy practitioners use current
assessments and assessment procedures and follows protocols during the screening,
evaluation, and re-evaluation process. It specifies occupational therapy practitioners
document the screening, evaluation, and re-evaluation in accordance with federal and
state laws, and other regulatory and payer entities. It specifies occupational therapy
practitioners respect a client's confidentiality and privacy. It specifies that occupational
therapy practitioners shall make appropriate referrals based on a client's needs. It
specifies that occupational therapy practitioners shall educate current and potential
referral sources about occupational therapy services and processes for initiating
services.

(3) Intervention

This section requires an occupational therapist be responsible for the development,
documentation, and implementation of therapeutic intervention based on the evaluation,
client goals, best available evidence, and professional and clinical reasoning; specifies
an occupational therapist is responsible for ensuring the intervention plan is
documented in accordance with federal and state laws, and other regulatory and payer



entity requirements. |t specifies an occupational therapy practitioners collaborate with
clients on developing and implementing an intervention plan and coordinate the
intervention plan with other professionals when appropriate. It specifies occupational
therapy practitioners use professional and clinical reasoning to select appropriate types
of interventions in the delivery of services.

(4) Outcome.

This section clarifies that an occupational therapist is responsible for selecting,
measuring, documenting, and interpreting expected or achieved outcomes. It specifies
an occupational therapist is responsible for documenting changes in the client’s
performance and capabilities and for transitioning the client to other types or intensity of
service or discontinuing services when the client has achieved identified goals, reached
maximum benefit, or does not desire to continue services. [t specifies an occupational
therapist prepares and implements, and an occupational therapy assistant contributes
to, a transition or discontinuation plan based on the client’s needs, goals, performance,
and appropriate follow up resources. It specifies an occupational therapy practitioner
shall facilitate the transition or discharge process by collaborating with the client, family
members, significant others, and other professionals when appropriate. It specifies an
occupational therapist is responsible for, and an occupational therapy assistant
contributes to, evaluating the safety of occupational therapy processes and
interventions.

Factual Basis/Rationale:

Adoption of the proposed regulations would enhance the Board’s ability to administer,
coordinate, and enforce professional standards for occupational therapy. Incorporation
of AOTA’s Standards for Occupational Therapy Practice is designed to establish and
clarify additional detail surrounding the roles, duties, functions, and responsibilities of
practitioners providing services to the public. Incorporation of AOTA's Standards for
Occupational Therapy Practice would align California practice standards with national
standards. Incorporation of the AOTA’s Standards for Occupational Therapy Practice
would enhance the Board’s ability to take disciplinary action against practitioners for
deviations in practice standards. Incorporation of AOTA’s Standards for Occupational
Therapy Practice enhance and clarify existing similar regulations by providing specific
examples and situations that occur in the delivery of occupational therapy services.
The proposed regulations would serve to protect the public by ensuring occupational
practitioners act in accordance with, and within, their scope of practice.

Delete Section 4184(d) (Delegation of Tasks to Aides)

The proposed regulation would delete current regulatory language that allows aides to
document client related services.

Factual Basis/Rationale:

The regulatory language should be deleted as it conflicts with Business and Professions
Code (BPC) section 2570.2(a) which states in pertinent part “The occupational therapist
or occupational therapy assistant is responsible for documenting the client’s record
concerning the delegated client-related tasks performed by the aide.”



When the Board first adopted the current reguiatory language that allows an aide to
document a client record it was done so essentially for the convenience of the
occupational therapist. It was believed that that since the supervising occupational
therapist was required to have the aide providing services directly in their line of sight,
the therapist could verbally direct the aide what to document in the record (the aide was
essentially transcribing the therapist's own entry) and the therapist would then co-sign
the record.

Deletion of the regulatory language will eliminate any confusion regarding an aide’s
ability to document a client record. It is the intent of the Board that, consistent with BPC
section 2570.2(a), only licensees (an occupational therapist or occupational therapy
assistant) shall be responsible for documenting a client record.

Add Section 4187 (Supervision Plan for Occupational Therapist)

The proposed language requires that a documented plan be established for the
supervision of clinical performance of an occupational therapist who is employed in
facilities, settings, or by businesses that are owned by or have an occupational therapy
assistant functioning in an administrative, management, leadership, or directive role-in— ————-—~-—-
the facility or business.

Factual Basis/Rationale:

The Board is concerned with ethical implications that derive from situations where an
owner, administrator, or director, of a facility or business who is an occupational therapy
assistant evaluates the clinical performance of an occupational therapist(s), who is
under their administrative supervision. The purpose of this regulation is to make certain
that it would be improper for an occupational therapy assistant to evaluate the clinical
performance of an occupational therapist. Some examples of implementing the
proposed regulations are as follows:

Facility or business owned by an occupational therapist with one occupational therapist
as an employee or contractor would require that the occupational therapy assistant
owner/operator hire or contract with another occupational therapist to evaluate the
performance of the occupational therapist employed or contracted to provide services
for the facility/business.

Facility or business that has an occupational therapy assistant functioning as a

" rehabilitation director that employs or contracts with two or more occupational therapists
to provide services would require that the documented plan specify the occupational
therapist that is designated to perform the clinical evaluation of occupational therapist(s)
employed or contracted at the facility.

BUSINESS IMPACT

The proposed amendment to Section 4180 would have minimal cost impact to
businesses in that it sets forth standards for practice for occupational therapy
practitioners. Any practitioner that violates these standards potentially could be
disciplined by the Board resulting in revocation of the license thereby resulting in loss of
income to the licensee.




The proposed deletion to Section 4184 would have no cost impact to an employer due
to the fact that current law requires that an occupational therapist must be present when
an aide provides therapeutic services to a client. The proposed regulations simply
require that the occupational therapist document the client’s record.

Adoption of proposed Section 4187 may have a cost impact to businesses or facilities
that provide occupational therapy services that are owned by or whose rehabilitation
services are supervised, managed, or administered by an occupational therapy
assistant. The proposed regulation would require that another occupational therapist be
employed or contracted to evaluate the clinical performance of the occupational
therapist that is employed at the facility that is owned by an occupational therapy
assistant or facility that managed or administered by an occupational therapy assistant.
In cases where a business or facility employs more than two occupational therapists
one of the therapists could be designated to provide the clinical evaluations.

UNDERLYING DATA

--We relied on the American Occupational Therapy Association’s documents entitled ™ ™~

“Standards of Practice for Occupational Therapy” (adopted 2010) and “Occupational
Therapy Code of Ethics and Ethics Standards” (adopted 2010). These documents are
available upon request.

SPECIFIED TECHNOLOGIES OR EQUIPMENT

This regulation does not mandate the use of specific technologies or equipment.

CONSIDERATION OF ALTERNATIVES

No reasonable alternative to the regulation would be either more effective in carrying
out the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons and businesses than the proposed
regulation.
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Association, Inc.

November 28, 2011

VIA EMAIL to cbot@dca.ca.gov

Heather Martin

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

Re:  TITLE 16, DIVISION 39, §§ 4180, 4184, AND 4187 PROPOSED
SUPERVISION PROVISIONS

Dear Ms. Martin:

I am writing on behalf of the American Occupational Therapy Association, Inc. (AOTA), which
represents the professional interests of 140,000 occupational therapists and occupational therapy
assistants throughout the country, including more than 3,200 occupational therapists,
occupational therapy assistants and occupational therapy students in the state of Cahforma
Thank you for the opportunity to comment on this proposed regulation.

AOTA recognizes the Board’s need to provide guidance to occupational therapy assistants who
function in an administrative, management, or directive role with occupational therapists.
However, the guidelines provided in the supervision provisions published by the Board on
October 18, 2011 do not adequately provide for the variety of roles the occupational therapist
and occupational therapy assistants may have.

L. Reference to AOTA’s Standards of Practice for Occupational Therapy

AOTA’s first concern is the Board’s reference to AOTA’s Standards for Practice for
Occupational Therapy as a model for “clinical supervision.” AOTA does not define “clinical
supervision” in this document, and AOTA’s Standards for Practice for Occupational Therapy
are not intended to be interpreted to define the type of supervision addressed in the proposal.

The initial statement of reasons for proposed regulations Title 16, Division 39, §8 4180, 4184,
and 4187 states, “The proposed regulations are intended to establish, clarify and implement
practice and supervision standards relating to the delivery of occupational therapy services.”
AOTA believes that the intent of the proposed rule is to clarify additional details surrounding the
roles, duties, functions, and responsibilities of practitioners providing services to the public;
however, the proposed rule implements a supervision plan for a situation that is not reflected in
the AOTA’s Standards of Practice for Occupational Therapy.

Further, the Factual Basis/Rationale in the Initial Statement of Reasons states that:
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‘Incorporation of AOTA’s Standards of Occupational Therapy Practice would align
California practice standards with national standards. ... Incorporation of AOTA’s
Standards of Occupational Therapy Practice enhance and clarify existing similar
regulations by providing specific examples and situation that occur in the delivery of
occupational therapy services.

AOTA asserts that the AOTA’s Standards of Practice for Occupational Therapy document does
not address the situations “where an owner, administrator, or director, of a facility or business
who is an occupational therapy assistant evaluates the clinical performance of an occupational
therapist(s), who is under their administrative supervision” and therefore the document should
not be used to suggest that adoption of the document as envisioned in the proposed regulation
would align “California practice standards with national standards”

Therefore, AOTA would like the reference to this document as a description of “clinical
supervision” to be removed from the proposed rule, and suggests that the Board refer to AOTA’s
Guidelines for Supervision, Roles, and Responsibilities During the Delivery of Occupational
Therapy (attached) as a reference for supervision guidelines, but the following concerns are also
relevant.

IL Supervision Plan for an Occupational Therapist

AOTA is also concerned with the language in §4187 Supervision Plan for an Occupational
Therapist. AOTA believes that occupational therapists are autonomous practitioners. AOTA’s
.Guidelines for Supervision, Roles, and Responsibilities During the Delivery of Occupational
Therapy Services states:

Based on their education and training, occupational therapists, after initial certification,
are autonomous practitioners who are able to deliver occupational therapy services
independently. Occupational therapists are responsible for all aspects of occupational
therapy service delivery and are accountable for the safety and effectiveness of the
occupational therapy service delivery process. Occupational therapists are encouraged to
seek supervision and mentoring to develop best practice approaches and promote
professional growth.

A supervision plan that considers these issues is therefore unnecessary since occupational
therapists may practice without supervision; further, the occupational therapist is responsible for
the occupational therapy service delivery process and will be held accountable for the safety and
effectiveness of the service.

In no way is the occupational therapy assistant, regardless of whether the occupational therapy
assistant is in a leadership role, responsible for the aspects of occupational therapy delivery. The
occupational therapy assistant may be responsible for administrative issues such as hours,
timeliness, and work load, but these functions do not cover the validity and appropriateness of
occupational therapy. Requiring occupational therapy assistants who function in administrative,
management, or directive roles to hire or contract with an additional occupational therapist to



evaluate the performance of the occupational therapists acting under the direction of an
occupational therapy assistant is therefore unnecessary.

In addition to being unnecessary, AOTA is concerned that this requirement may limit the
advancement of occupational therapy assistants to leadership positions since facilities will be
forced to also hire or contract with an additional occupational therapist to provide “clinical
supervision.” Further, there is no recognition for a need for a supervision plan if an occupational
therapist is practicing under the administrative supervision of any other type of professional such
as a physical therapist, physical therapy assistant, speech language pathologist, or an
administrative professional that is not a health care practitioner.

IT1. Business Impact
The Business Impact statement in the Initial Statement of Reasons states:

Adoption of proposed Section 4187 may have a cost impact to businesses or facilities that
provide occupational therapy services that are owned by or whose rehabilitation services

 are supervised, managed, or administered by the an occupational therapy assistant. The
proposed regulation would require that another occupational therapist be employed or
contracted to evaluate the clinical performance of the occupational therapist that is
employed at the facility that is owned by an occupational therapy assistant or facility that
managed or administered by the occupational therapy assistant.

The Business Impact statement in the Notice states:

The Board does not have data that indicates how many occupational therapy assistants
own or operate their own practice. The Board does not have data regarding the number of
facilities that employ an occupational therapy assistant in a supervisory, management, or
clinical director capacity who oversees the delivery of occupational therapy services
provided by the occupational therapists.

AOTA is concerned about the potential negative impact on business and that the Board does not
have data to quantify how many businesses and occupational therapy assistants would be
impacted by the proposed regulation. As mentioned above, AOTA believes that the regulation
may limit opportunities for occupational therapy assistants and may increase costs for
businesses. The Business Impact statement does not specify a cost impact to businesses or
facilities.

IV. Proposed Alternative

AOTA would like to request that the Board withdraw the regulations, and instead provide
guidance to practitioners by posting FAQs on the Board’s website regarding occupational
therapy assistants who function in administrative or management roles. AOTA’s Guidelines for
Supervision, Roles, and Responsibilities During the Delivery of Occupational Therapy Services
may serve as a resource for these FAQs as well as AOTA’s Standards of Practice for



Occupational Therapy and Ethics: Occupational Therapy Code of Ethics and Ethical Standards
which are attached as a reference.

AOTA thanks you for your time and consideration regarding this matter. If we can provide
further information -or resources, please feel free to contact Marcy Buckner at
mbuckner @aota.org or (301)-652-6611 ex. 2016.

Sincerely,
Marcy M. Buckner

State Policy Analyst
The American Occupational Therapy Association, Inc.

cc: Shawn Phipps, PhD, MS, OTR/L, FAOTA
President, Occupational Therapy Association of California

Attachments:

AOTA’s Guidelines for Supervision, Roles, and Responsibilities During the Delivery of
Occupational Therapy (2009)

AOTA’s Standards of Practice for Occupational Therapy (2010)

AOTA’s Ethics: Occupational Therapy Code of Ethics and Ethical Standards (2010)
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22 CA ADC § 72415
§ 72415. Occupational Therapy Service Unit -Policies and Procedures.

22 CCR § 72415

Cal. Admin. Code tit. 22, § 72415
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=-§ 72415. Occupational Therapy Service Unit -Policies and Procedures.
i,

(a) Each occupational therapy service unit.shall have written policies and procedures for the management of the
occupational therapy service.

(b) The policies and procedures shall be established and impiemented by the patient care policy committee in
consuitation with an occupational therapist.

“ote: Authority cited: Sections 208(a) and 1275, Health and Safety Code. Reference: Section 1276, Health and Safety
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22 CA ADC § 72417
§ 72417. Occupational Therapy Service Unit -Staff.

22 CCR § 72417

Cal. Admin. Code tit. 22, § 72417
Barclays Official California Code of Regulations Currentness
Title 22. Social Security
Division 5. Licensing and Certification of Health Facilities, Home Health Agencies, Clinics, and Referral Agencies
Chapter 3. Skilied Nursing Facilities
& Article 4. Optional Services (Refs & Annos)
=»§ 72417. Occupational Therapy Service Unit -Staff.

o
(a) The occupational therapy service unit shall be under the direction of an occupational therapist.
(b) An occupational therapy assistant shaII work only under the supervision of an occupational therapist.

(c) There shall be occupational therapists and occupational therapy assistants in the number to meet the identified
needs of the patients.

Note: Authority cited: Sections 208(a) and 1275, Health and Safety Code. Reference: Section 1276, Health and Safe
Code.
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CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
PROPOSED AMENDED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations

Proposed amendments are shown by strikeout for deleted text and underline for new text.
Modifications are shown by double strikeout for deleted text and double underline for new
modified language.

Article 9. Supervision of Occupational Therapy Assistants, Limited Permit Holders,
Students, and Aides

§ 4180. Definitions

In addition to the definitions found in Business and Professions Code sections 2570.2 and
2570.3 the following terms are used and defined herein:

(a) “Client related tasks” means tasks performed as part of occupational therapy services
rendered directly to the client.

(b) “Level | student” means an occupational therapy or occupational therapy assistant student
participating in activities designed to introduce him or her to fieldwork experiences and develop
an understanding of the needs of clients.

(c) “Level Il student” means an occupational therapy or occupational therapy assistant student
participating in delivering occupational therapy services to clients with the goal of developing
competent, entry-level practitioners.

(d) “Level I fieldwork educator” means a licensed occupational therapist or occupational
therapy assistant who has a minimum of one year of practice experience following issuance of
a license or other authorization to practice issued by another state regulatory board.

(e) “Non-client related tasks” means clerical and secretarial activities; transportation of
patients/clients; preparation or maintenance of treatment equipment and work area; taking
care of patient/client personal needs during treatments; and assisting in the construction of
adaptive equipment and splints.

(f) “Periodic” means at least once every 30 days.

Note: Authority cited: Sections 2570.13 and 2570.20, Business and Professions Code.
Reference: Sections 2570.2, 2570.3, 2570.4, 2570.5, 2570.6, and 2570.13, Business and
Professions Code.

§ 4184. Delegation of Tasks to Aides.

(a) The primary function of an aide in an occupational therapy setting is to perform routine
tasks related to occupational therapy services. Non-client related tasks may be delegated to an
aide when the supervising occupational therapy practitioner has determined that the person
has been appropriately trained and has supportive documentation for the performance of the
services.

(b) Client related tasks that may be delegated to an aide include specifically selected routine
aspects of an intervention session. In addition to the requirements of Code section 2570.2,



subdivisions (a) and (b), the following factors must be present when an occupational therapist
delegates a selected aspect of an intervention to an aide:

(1) The outcome anticipated for the aspects of the intervention session being delegated is
predictable.

(2) The situation of the client and the environment is stable and will not require that judgment
or adaptations be made by the aide.

(3) The client has demonstrated previous performance ability in executing the task.

(4) The aide has demonstrated competence in the task, routine and process.

(c) The supervising occupational therapist shall not delegate to an aide the following tasks:
(1) Performance of occupational therapy evaluative procedures;

(2) Initiation, planning, adjustment, or modification of treatment procedures.

(3) Acting on behalf of the occupational therapist in any matter related to occupational therapy
treatment that requwes decnslon maklng

Note: Authority cited: Sections 2570.13 and 2570.20, Business and Professions Code.
Reference: Sections 2570.2, 2570.4 and 2570.13, Business and Professions Code

§ 4187. Supervision-Rlantoran-oesdpational-Fhorapict
w
An occupational therapy assistant in an administrative role, or supervisory role related to the

provnsmn of occugatlonal herapv services shall onlv prowde admlnlstratlve SORKGOE

Note: Authority: Sections 2570.13 and 2570.20, Business and Professions Code. Reference:
Sections 2570.2, 2570.4 and 2570.13, Business and Professions Code.
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Association, Inc.

January 3, 2012

VIA EMAIL to cbot@dca.ca.gov

Heather Martin

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

Re: MODIFIED TEXT OF TITLE 16, DIVISION 39, § 4187 PROPOSED
SUPERVISION PROVISIONS

Dear Ms. Martin:

I am writing on behalf of the American Occupational Therapy Association, Inc. (AOTA), which
represents the professional interests of 140,000 occupational therapists and occupational therapy
assistants throughout the country, including more than 3,200 occupational therapists,
occupational therapy assistants and occupational therapy students in the state of California.
AOTA appreciates the Board’s careful consideration of the issues addressed in the proposed
regulation, and thanks you for the opportunity to comment on the modified text.

The language in the modified text of § 4187:

An occupational therapy assistant in an administrative role, or supervisory role related to
the provision of occupational therapy services, shall only provide administrative
responsibilities in a setting where permitted by law.

AOTA recognizes the Board’s need to provide guidance to occupational therapy assistants who
function in an administrative or supervisory role with occupational therapists. However, we are
concerned that the modified text of the proposed regulation provided in the supervision
provisions published by the Board on December 19, 2011 might be misinterpreted to mean that
an occupational therapy assistant in an administrative role, or supervisory role related to the
provision of occupational therapy services may only provide service in this role and may not also
practice as an occupational therapy assistant providing occupational therapy services to clients.

AOTA requests that the Board clarify the language used in the modified text to recognize that an
occupational therapy assistant in an administrative role or supervisory role related to
occupational therapy service is not restricted to providing administrative services only in these
roles, but may also provide occupational therapy services to clients as an occupational therapy
assistant so as long as the occupational therapy assistant is providing service in accordance with
the practice act and as authorized under current law for the setting in which they are
practicing.

c Aoms“ ) 4720 Montgomery Lane 301-652-2682 800-377-8555 TDD
M on £ 017  Bethesda, MD 20814-1220 301-652-7711 fax WWww.aota.org

Vision & eeer



AOTA thanks you for your time and consideration regarding this matter. If we can provide
further information or resources, please feel free to contact Marcy Buckner at
mbuckner @aota.org or (301)-652-6611 ex. 2016.

Sincerely,

Marcy M. Buckner
State Policy Analyst
The American Occupational Therapy Association, Inc.

cc:  Shawn Phipps, PhD, MS, OTR/L, FAOTA
President, Occupational Therapy Association of California


mailto:mbuckner@aota.org

cbot, CBOT@DCA

“rom: . joannschafer@comcast.net

.ent: Friday, December 16, 2011 5:56 PM

To: cbot, CBOT@DCA

Subject: Re: CBOT - Interested Parties - Notice of Proposed Regulatory Action
Dear CBOT,

Can the text you changed regarding "aides" working with patients be misconstrued. Are aides
allowed to perform routine aspects of Occupational Therapy treatment on patient's without being in
line of sight of the supervising Occupational Therapist?

Let me know.

Thank you,

JoAnn M. Schafer, OTR/L FCrs
ioannschafer@comcast.net

From: "CBOT@DCA cbot" <CBOT .cbot@dca.ca.gov>
Sent: Friday, December 16, 2011 3:42:28 PM
Subject: CBOT - Interested Parties - Notice of Proposed Regulatory Action

iear Interested Party,
Attached are the Notice and Modified Text proposing regulatory amendments to the regulations governing Supervision.
If you no longer wish to receive information from the Board, please advise us via email at chot@dca.ca.gov.
Thank you,

CBOT Staff



cbot, CBOT@DCA

From: _ AD <ultravox5@comcast.net>

Sent: Friday, December 16, 2011 4.06 PM

To: cbot, CBOT@DCA

Subject: RE: CBOT - Interested Parties - Notice of Proposed Regulatory Action

Hi, this is in reference to proposed changes in regulations. | wish to express my feelings. As a COTA with numerous years
experience, it should absolutely be permissible for a COTA to function in an administrative position. Ultimately,
whomever is the "director" of a department will be of a different discipline, experience level, education level than others
within the department. Such as a ST supervising a PT, a PT supervising a COTA...and so forth. Professional designation
does not demonstrate necessarily that one will be a "good" director. There are OTRs that may be great clinicians-—-but
no so great directors...and vice versa. Same for COTAs. What strikes me as appropriate is the concept of ensuring there
is an OTR who would participate in any clinical assessment of an OTR come performance review that a COTA may be
doing, that there always be access to an OTR for all clinical matters.

But one's professional growth being "stifled" due to being "just” a COTA seems inappropriate. Thank you for allowing me
the opportunity to express my thoughts, Alan de Mena,COTA

----- Original Message----- o

From: Board of Occupational Therapy Legislation and Regulation Updates [mailto:CBOT-REGS@LISTSERV.DCA.CA.GOV]
On Behalf Of California Board of Occupational Therapy

Sent: Friday, December 16, 2011 3:42 PM

To: CBOT-REGS@LISTSERV.DCA.CA.GOV

Subject: CBOT - Interested Parties - Notice of Proposed Regulatory Action

Dear Interested Party:

Attached are the links to the Notice and Modified Text proposing regulatory amendments to the regulations governing
Supervision. :

http://www.bot.ca.gov/board_activity/laws regs/supprov_noticemodtext.pdf
http://www.bot.ca.gov/board_activity/laws regs/supprov_modtext.pdf

Thank you,
CBOT Staff

To unsubscribe from this email list please click on the link below and follow the instructions on the web page.

https://www.dca.ca.gov/webapps/bot/subscribe.php




AGENDA ITEM 9

Review of proposed Board Member Disciplinary Resource Manual.

The draft manual is attached for review.

Teleconference Board Meeting March 22, 2012
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Complaint Process
Overview

When Board staff receives a complaint regarding an occupational therapist or
occupational therapy assistant, an initial review is conducted to determine if there is a
violation of the Practice Act and if we have legal authority (jurisdiction) to take action. If
these conditions are not met, the complaint is closed as “No Juri " Ifitis
determined the allegation might be a violation, and there is le uthority to take action,
Board staff conducts an investigation.

Examples of complaints that fall within the Board's juri n i ie .but are not limited
to: ‘
Practicing occupational therapy without
Alcohol or substance abuse;
Impaired practice due to alcohol or substz
Gross negligence/incompetence;
Patient abuse and neglect;

Sexual, violent, assaultive or a
Fraud, Fiscal dishonesty, theft'@
Mentally impaired and unsafe to} ¢
Any conviction or act subject to an order istration“pursuant to Section
290 of the Penal Code.
Conviction of a.¢ olvi alking (as defined by the

©CONOOTAWN =

or ad uately document patient records;
or OTAs on probation’who have violated their probation conditions;
ts or convictions substantially related to the practice of occupational

Complaints that are outside the Board’s jurisdiction include, but are not limited to:
Interpersonal
Employee-employer relations

Labor issues

Rudeness or impolite behavior

Complaints against health care practitioners that are not OTs, OTAs, health care

facilities, clinics, or agency operations

aRrON=
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When the public or another agency files a complaint with the Board, staff will acknowledge
receipt of the complaint, in writing, within ten (10) days.

The fundamental purpose of an investigation is to determine if the allegation(s) has merit.
The investigative process may involve requesting more information from the complainant,
including but not limited to written declarations, documentation, employment records, and
billing statements. If treatment notes or records are needed, the complainant is asked to
sign an authorization allowing the release of their medical records £Employers, witnesses,
supervisors, and administrators may be interviewed or asked ta e written
statements and/or records to help ascertain if the allegations merit. In all cases,
Board staff or the Division of Investigation (DOI) Investigator empt to obtain the
subject’s insight and perspective into the allegations. If the jeclines to participate
in the investigation, it does not preclude the Board fr ed on evidence it
investigation
= to the

process. Complaints of a more serious nature
public or which will require extensive record re
investigation by a sworn peace officer.

ich contain allegations:
are forwarded to DOI fa

When the investigation concludes, if : upport the allegations, the
complaint is closed and both the subj otified. If a violation is
substantiated, the case analyst will reco i “Violations of a lesser

Board Member Invoivel

Board Member: nvolved i his is purely a Board staff process.
Should th e ; p action is being initiated, Board Members

Board Membe reminded that if anyone contacts them to discuss a complaint,
investigation, or who indicates disciplinary action has been initiated against them,
please advise the idual you are unable to discuss the matter and refrain from
further discussion.” You are encouraged to advise the individual that continued
discussion could result in your being disqualified from voting on the matter.
[Please contact the Executive Officer to advise of any contact by a licensee.]
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CALIFORNIA BOARD OF
OCCUPATIONAL THERAPY
Complaint Process Diagram
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Citation Process
Overview

Citations are issued when a violation can be proven. Citations bridge the gap between an
education letter and the initiation of formal disciplinary action. Board staff drafts the
Citation and Fine for the Executive Officer’s (EO) signature. Citations identify the codes
that allegedly were violated and contain a summary of the event d.circumstances
surrounding the alleged violation. On occasion, citations may ing de an abatement order
to correct a matter (e.g. submitting an address change, doci iting patient/client
records, correcting advertisement, etc.).

tatlon |s¥pa|d the matter.is
th licensee mu

any abatement order, or appeal the citation. Il;»gg
an order of abatement was also incorporated into

subject fails to respondent to the third an%
Franchise Tax Board for collection. If an
has the option to file an Ac

is n”‘%cf:omplied with, the Board
“fo comply with the Citation

EO (or his/her designe inistrative hearing; or (3) Request both an
informal conference and ninistrati Bl

eleconference or in person. If the EO decides to
t;tion is closed. If the EO affirms the Cltatlon and

(0 pay '
e Citation and Fine, a modified citation will be served. The
pay the modified citation unless a request for an

Requests for an a listrative hearing are forwarded to the AGO. A Deputy Attorney
General (DAG) will be assngned and schedule a hearing date with the Office of
Administrative Hearings (OAH). After hearing the case, an Administrative Law Judge
(ALJ) will issue a Proposed Decision for the Board to consider.
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Board Member involvement

Board Members are not involved in the citation process unless an administrative hearing
is requested to appeal a citation. Citations are NOT considered formal disciplinary action
since the license is not being revoked or restricted. Instead, Board members are provided
statistical data regarding the issuance of citations at scheduled meetings.
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Discipline Process
Overview

Once a complaint has been investigated and a violation has been substantiated, the
Discipline Process begins. The process involves three phases: Investigation; Prosecution,
and Adjudication. “Due Process” requires that the licensee be given notice of the action to
be taken and the opportunity to be heard (have their day in court, gf.more specific to us-
an administrative hearing).

This section will provide information on processes and st
Once an investigation has concluded and it has been de
formal disciplinary action, the case is transmitted to e
ask that the DAG review the case and prepare an
including an Accusation, Statement of Issues,
on records contained in the transmittal. (“Accd
to any legal pleading.)

Once a DAG is assigned, the Accusa
Once approved, the Accusation is signe

| on the respondent at their
address of record. This process can ta 1

nths to a one year to

in the prosecution at the hearing.

how to obtain copies of n ]
" i to inquire about the possibility of entering

Licensees ¢

mal y allow 20+ days to elapse before initiating action to
n the Default Decision is received, staff will make copies
mbers for a vote. (Please reference Default Decisions.)

If a NOD is receive "DAG will coordinate with the respondent and his/her legal
counsel a hearing date. Hearings are usually scheduled between four to nine months
from the point the Notice of Defense is submitted (barring continuance requests by the
respondent). During this period the possibility remains that the parties may agree toa
Stipulated Settlement prior to the hearing date.

If a Stipulated Settlement is reached, the Stipulation is forwarded to the Board staff to
distribute for a vote. (Please reference Stipulated Settlements.)
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If the case goes to hearing, an ALJ will preside over the hearing and will issue a Proposed
Decision approximately 30-45 days after the hearing. Once the Proposed Decision is
received from the OAH, the decision will be copied and distributed to the Board Members
for a vote. (Please reference Proposed Decisions.)

A reminder to Board Members, you are the ultimate decision maker in these matters. You
have the authority to decrease or increase penalties. When decreasing or increasing a

penalty additional steps are required; the information about these processes and the steps
to take are outlined in the sections entitied Non-Adopt — Decre alty and Non-Adopt

— Increase Penalty.
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Definitions

TERM

DEFINITION

Accusation

Charges filed against a licensee alleging violation(s) of federal,
state, or local laws or regulations

Citation and Fine
Order

A means of addressing relatively minor violations. A monetary fine
(commensurate with the violation committed). and/or an order of
abatement may be included.

Citation Paid in Full

Closed Session

natters that is not open te

public.

Default Decision

Licensee fails
Probation by filing
administrative hearing.

initial Probationary
License

Interim Suspensio
Order (1SO)

ed by the licensee, a hearing must be held
s. ISOs are only pursued in cases where there is an
A for the health, safety, and welfare of the public.

Mail Vote

plinary matter that is conducted by mail or email, not in-
on, at a Board Meeting. Mail votes may be necessary due to
me between the date of receipt of legal documents and the
scheduled Board meeting or, in some cases, due to statutory

Modification,
Petition for

Modification of the Terms/Conditions of Probation may be granted
by the Board only after the licensee has petitioned (submitted a
request to) the Board, and at a hearing before the Board with an
ALJ presiding, provides clear and convincing proof of
rehabilitation.
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Non-adopt
(decrease penalty)

The Board may “non-adopt” a Stipulated Settlement or a Proposed
Decision issued by an Administrative Law Judge.

The Board would then issue its own Order decreasing the penalty
and/or terms.

Non-adopt (increase

penalty)

The Board may “non-adopt” a Stipulated Settlement or a Proposed
Decision issued by an Administrative Law Judge, to increase the
penalty. Board would then issue a non-ado order and identify
the items that it wishes to hear arguments#rom.the respondent and
DAG. Transcripts of the hearing, documents entered into evidence
ould be provided to

Order Delaying
Decision

A 10-day Order Delaying Decision can be issued
valuate a Petiti

when a Petition is received on
the event that.a quorum of the

PC 23 Order

23. This section allt
ing to prom
ge erder the
. If'granted, the Order is issued to the person,

PC 1203.4
(Expung

kground check. However, this removal does not
here an individual is applying for a license. Thus,

Petition to Revo
Probation

eking revocation of the license.

Probation Term
Completed

Licensee completed the probationary period successfully.

Probation Tolled

The licensee is not currently working as required in his/her
probationary terms. The probationary period does not resume or
begin until the probationer commences practice in California.
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Public Reproval

A formal reprimand issued by the Board.

Proposed Decision

A document which contains the determination of issues, findings of
fact and the proposed order of an administrative law judge after the
conclusion of an administrative hearing.

Reconsideration,
Petition for

After receiving notice of a disciplinary decision, the respondent or
Board staff may request that the Board recoasider all or a part of
the decision. The Petition for Reconside ‘must be received

before the effective date of a decision

Reinstatement,

Petition for
Board with an ALJ presidi cing proof
of rehabilitation.

Remand Send a case back to an ALJ

Revoked/Revocation | The license a

Request to Vacate a
Decision

Service/Served

ision on the respondent.
grant a hearing upon a

within 7 days of s
The Board may vacs

n terination of the probation and the revocation that was
ned may be ordered.

quires that notices or legal documents be mailed by certified
mail to the respondent’s address of record and his/her legal

counsel.

Statement of Issues

Charges filed against an applicant to deny licensure due to criminal
conviction(s) or committing an act(s) in violation of federal or state
laws or regulations
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Stay of Execution

The Executive Officer suspends the effective date of the action to
provide additional time for the Board to consider a licensee’s

request.

Stipulated
Settlement and
Disciplinary Order

A Settiement agreed to by the parties (Board staff/DAG and
licensee/counsel) in lieu of a formal hearing to resolve the
accusation or statement of issues and impose discipline.

Surrender of License

ibject to acceptance
minated.

The licensee voluntarily turns in the licen
by the board, and the right to practice | 1

The licensee is prohibited from practlcmg/for a specific period.

Suspension
Transcript
Writ of Mandate a reépondent that alleges the

'ng a decision to take

14|Page



Accusations

Background

An Accusation results from a complaint case having been determined by Board staff to
warrant formal disciplinary action. The process is initiated by Board staff transmitting the
case to the Attorney General's Office that is in closest geographical location to the
subject's address of record. The transmittal memo identifies the code sections that
allegedly have been violated and contains supporting documentafionie.g. investigation
report, court documents). The assigned DAG prepares the A ation which outlines the
complete legal basis for disciplinary action and forwards it

investigating and prosecuting the case). Once
Accusation is served to the licensee at their add .
stem on the Board’s website.
rom the date of service; the
quest a hearing and/or

The Accusation is then posted on the license verifica
The deadline for the Respondent to file a NOD is 15-day
NOD is the licensee’s opportunity to est the charges
open a dialog to seek a potential settle

If no NOD is received, the DAG will be instructe
Decision.

nalyst to prepare a Default

If a NOD is received
possible. :

d to schedule a hearing as soon as

ative, will contact the DAG to inquire about
ated Settlement Agreement (Stipulation) to reduce

e uncertainties of a hearing. Board staff will work
“ferms and conditions if the case warrants a

subject’s hea

Review Process

Board members do rot see nor are they made aware of an Accusation on its own. The
Accusation is only provided when a Stipulation or a Proposed Decision is being
considered by the Board members.
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Statement of Issues

Background

Statements of Issues (SOI) is a charging document similar to an Accusation but
specifically applies to an applicant for licensure.

the opportunity to
cant’s timely appeal,
ical location to the

When Board staff denies an applicant for licensure, the applicant
appeal the denial for 60-days after service. Upon receipt of the
the case is transmitted to the AGO that is in the closest geog

subject’s address of record. ,

The transmittal memo asks the AGO to review the m
the code sections that serve as basis for the deni %n
application for licensure, a certification of non-li TR
applicant’s appeal, and certified arrest and co}
request. The assigned DAG will conduct a review
complete legal basis for denial.

When the draft SOl is received it is revi
offenses listed). Once it is approved, t

ompleteness (all acts and
=0Q.+and returned to the

DAG for service. Once the DAG serves the on the respondent
he/she will contact the applicant to coord nfate ah e, “(This varies from the
process associated with . file a Notice of Defense
within 15-days of service: | i ubmitted in response to staff's

equest for a hearing.)

An SOl hearing is sched pproximately 4-6 months after the SOl is served. Similar to
an Accusati ’ C Stibulated Settliement and Disciplinary Order in

If thefmatter i ; throug?a ettlement and the case is heard before an ALJ, the
Board w [ 5 Dec, on approx1mately 30-days after the hearlng The

Review Process

Board members do Mot see nor are they made aware of a SOI; it is prowded to the
Board when a stipulated settlement agreement or a Proposed Decision is being
considered.

No Documents Are Provided At This Pont
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Proposed Decision -
Accusation/Statement of Issues/Petition to Revoke Probation

Background

When an Accusation, Statement of issues, or Petition to Revoke Probation is served, the
Respondent may file a Notice of Defense to contest the merit(s) of the charges or provide
mitigating evidence for consideration at the administrative hearm <A Proposed Decision
the legal document issued by an ALJ after the hearing. %,

When a Proposed Decision is received in the Board's Office ust be acted on it within
100 days. Board staff is also required to provide the resper nd:his/her legal counsel
a copy of the Proposed Decision within 30 days of its @gl
whether the Board has acted on the Proposed Dec n.

While the ALJ issues the Proposed Decision, th is the fi i er. Atits
discretion, the Board may: ;
1. Adopt the ALJ’s Proposed Decision as the D
2. Non-adopt the Proposed Decisi
3. Non-adopt the Proposed Decisi

(of the Board),
enalty, or

If the Board votes to non-adopt a Propost
must act on the matter within the 100-days
exhibits from the hearing,.amn

2ceives the transcripts and
hed to act. Please refer to the

If the Board votes ) o]y 3 in to Jessen the penalty, the Board
must act on the matter ‘_ e date it receives the Proposed

within the statutory 100-day deadline, the

law and the Board loses jurisdiction to act on

“consistent with the Board’s Disciplinary Guidelines, giving the
cting the public’s health, safety, and welfare.

Render a decision
highest priority to p

Review Process

Board Members should review the charging document (Accusation, Statement of Issues,
Petition to Revoke), noting the alleged violations and the circumstances and events
surrounding the charges.
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Board Members review the ALJ’s Proposed Decision noting the facts, legal findings, and
legal conclusion. The Proposed Decision should be consistent with the recommended
minimum/maximum penalties and conditions of probation set forth in the Disciplinary
Guidelines.

Documents Provided

Charging document
Proposed Decision
Ballot

Postage Paid Envelope
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Non- Adopt (Proposed Decision) — Increase Penalty

Background

A Proposed Decision is issued by an ALJ subsequent to an administrative hearing. If the
Board votes to non-adopt a Proposed Decision and wishes to increase the penalty, the
Board must read the transcript of the hearing, review all exhibits submitted by both parties
during the hearing, and review oral/written argument from the parties before acting on the
case. Based on a review of this information, the Board then dire¢ts'iégal counsel to

been increased.

When the Board votes to non-adopt a Proposed Decision to.i e penalty, the
Board must act on the matter within the 100-days fr : [ ves the transcripts
and a new 100-day deadline to act is establisheg

Should the Board fail to act within the statutory 1 Decision

e, the Propo
becomes operable by law and the Board loses juris

t on the matt?ar.

Objective

uidelines, giving the

sation, Statement of Issues, Petition
and the circumstances and events

%sed Decision noting the facts, legal findings, and

on should be consistent with the recommended

Transcript of hearing
Exhibits from hearing
Written arguments from DAG and opposing counsel

Ballot
Postage Paid Envelope
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Non- Adopt (Proposed Decision) — Decrease Penalty

Background

Proposed Decisions are issued by an ALJ subsequent to an administrative hearing. If the
Board votes to non-adopt a Proposed Decision to lessen the penalty, the Board directs
legal counsel to prepare a Decision after Non-Adoption. The Decision shall specify the
terms and conditions that have been reduced. (A review of the transcripts or exhibits is not
required when reducing a penality.) '

Uy,

When the Board votes to non-adopt a Proposed Decision
Board must act on the matter within the 100-days from t
Decision

he penalty, The
seives the Proposed

) B,
-day deadline, the P ed Decision
diction fo.act on the mattef#”

y

Should the Board fail to act within the statutory
becomes operable by law and the Board loses f

Objective

Render a decision that is consistent w isciplinary Guidelines, giving the
highest priority to protecting the public’s “

Review Process

Board Members review argi ent (Accusation, Statement of Issues, Petition

Transcript of hearing (optional)

Exhibits from hearing (optional)

Written arguments from DAG and opposing counsel (optional)
Ballot

Postage Paid Envelope
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Default Decision

Background

Once a charging document (Accusation, Statement of Issues, Petition to Revoke
Probation) is served, the practitioner has 15-days to file a Notice of Defense (NOD).

A Default Decision brings finality to cases where the respondent waives his/her rightto an
administrative hearing and may occur if:

1. The respondent fails to file a Notice of Defense (NOD)1c est the merits of an
Accusation, or

2. The respondent files a NOD but fails to appear. for their sche
hearing subsequent to serving of an Accusation (or-Statement

If either of the above occurs, the DAG prepare
Package, which sets forth the evidence, underlying.
case. The Evidentiary Package sums up the informat
presented had an administrative hearing occurred.

s and/or and backgr
hat the DAG would have

out for vote by mail.

Objective

Default Decision
Investigatory Package

Baliot

Postage paid return envelope
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Request to Vacate Default Decision

Background

When the Board has adopted a Default Decision (revoking the license), Respondent has
the right, within 7-days of service, to file a motion requesting that the Default Decision be
vacated and stating the grounds relied thereon. The Board may, iniits discretion, vacate
the Default Decision and grant a hearing on a showing of good

Pursuant to Government Code Section 11520(c), good cal
to, any of the following:
(1) Failure of the person to receive notice served ¢
(2) Mistake, inadvertence, surprise, or excusab

des, but is not limited

Execution is issued by Executive Offi _ opportunity to vote on
respondent’s request. The Stay must b [ ive date; if not

If the motion is granted,
hearing as soon as pa

Review Proces

Board Members review the motion requesting the Default Decision be vacated, noting the
reasons the request‘has been made and determining if good cause has been established.
Good cause includes, but is not limited to any of the following: (1) Failure of the person to
receive the Accusation/Statement of Issues, and (2) Mistake, inadvertence, surprise, or
excusable neglect.
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Documents Provided

Respondent’s Motion to Vacate the Default Decision (‘Request’)
Rebuttal Brief (if applicable)

Ballot and instructions

Postage paid return envelope

NOTE: The charging document is not included with these requ

28| Page



(Petition for) Reconsideration

Background

After the Board issues a Decision, the Respondent may request reconsideration of all or
part of a case.” The power of the Board to order reconsideration shall expire 30 days after
service of the Decision to the Respondent.

If the Petition to Reconsider is not received in the Board’s office
established, the Petition shall be deemed denied.

.deadline date

age is prepared for

If respondent submits a timely Petition to Reconsider, a
S, j rthe Board to

Board Members to either grant or deny the motion (T

(If additional time is needed for the Board to a udi recei [ d yote on the
petition, the Executive Officer may grant a Stay o iof:
expiration date for no more than 10 {additional} days addltlonal time is solely for the

If the motion is granted, the matter is p on.t ssion at the next
Board meeting.

If the motion is denied,
Board.

o
Order and
Charging doc
Evidentiary package (if applicable)
Ballot and instructions

Postage paid return envelope

(*Board staff may also petition the Board to reconsider all or part of a case.)
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Stipulated Settlement Agreement - Accusations

Background

Stipulated Settlement Agreements (‘Stipulations’) occur after an Accusation has been
filed. The respondent has filed a Notice of Defense to request an administrative hearing
to contest the charges and/or provide mitigating evidence. Often the respondent or
his/her legal counsel will contact the AGO to inquire if a settlemen possible to avoid the
uncertainties of a hearing and reduce respondent’s legal costs. {fthe‘case warrants
settiement, Board staff will provide settlement terms to the D Board staff does not
take this task lightly and any settlement that is being brough fore the Board should be
consistent with the Disciplinary Guidelines.

Although it may appear the respondent benefits fro %l‘tlement, the 3oard benefits by
eliminating the costs of holding a hearing, the i sition of discipline is more

and settlement terms coordinated in settlemeptsiate usual ifi
than what likely would have resulted from a hearin

Objective

Render a decision that is consistent with
highest priority to protecting the public’'s

Board Member Review Process

Board Members r
circumstances an

eged violations and the
The proposed settlement terms

If the Stipulation is ngfacceptable, a vote to non-adopt the Stipulation should be cast. A
non-adopt of a Stipu%tion will result in further delay in adjudicating the case. The case will
be returned to the DAG who will (1) take the necessary steps to obtain a hearing date in
the matter or (2) attempt to renegotiate the terms of the Stipulation with respondent or
respondent’s counsel.

Due to the unique nature of this type of action, please contact Board staff for further
information before casting a vote to non-adopt a Stipulation.
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(When voting by mail ballot, it would be helpful to Board staff if Board members provide
their rationale for the non-adoption decision for future reference in similar cases.)

In mail votes, if a majority of the Board members request to discuss the case in a closed
session meeting of the Board, the matter will then be scheduled for discussion.

Documents Provided for Board Vote

Accusation
Stipulation
Deputy Attorney General Recommendation Memo
Ballot
Postage Paid Envelope
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Stipulated Settlement Agreement — Statement of Issues

Background

Stipulated Settlement Agreements (‘Stipulations’) occur after a SOl denying an applicant
has been filed. The respondent has filed an appeal to request an administrative hearing
to contest the charges and/or provide mitigating evidence. Often the respondent or
his/her legal counsel will contact the AGO to inquire if a settlemen is possible to avoid the
uncertainties of a hearing and reduce respondent’s legal costs e“case warrants
settlement, Board staff will provide settlement terms to the DAG. Board staff does not
take this task lightly and any settlement that is being broug the Board should be
consistent with the Disciplinary Guidelines.

Although it may appear the respondent benefits fro
eliminating the costs of holding a hearing, the i
and settlement terms coordinated in settlemeptsiat

o

than what likely would have resulted from a Propose

ition of dis

%

cipline is maf > expedient,

Objective

Render a decision that is consistent with the
highest priority to protecting the public’s hi

Review Process

Board Members re ofi léged violations and the circumstances and
’ ettlement terms should be consistent with
imum/maximum penalties and

ptable, a vote to non-adopt the Stipulation should be cast. A
non-adopt of a Stipulation will result in further delay in adjudicating the case. The case will
be returned to the DAG who will (1) take the necessary steps to obtain a hearing date in
the matter or (2) attempt to renegotiate the terms of the Stipulation with respondent or
respondent’s counsel.

Due to the unique nature of this type of action, please contact Board staff for further
information before casting a vote to non-adopt a Stipulation.
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(When voting by mail ballot, it would be helpful to Board staff if Board members provide
their rationale for the non-adoption decision for future reference in similar cases.)

In mail votes, if a majority of the Board members request to discuss the case in a closed
session meeting of the Board, the matter will then be scheduled for discussion.

Documents Provided for Board Vote

Statement of Issues
Stipulation

Deputy Attorney General Recommendation Memo*
Ballot
Postage Paid Envelope
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Proposed Decisions — Citations

Background

When a Citation is served, the Respondent may file an appeal to contest the merit(s) of
the charges, the order of abatement, the fine imposed by the citation and/or provide
mitigating evidence for consideration, at an administrative hearing. A Proposed Decision
is issued by an ALJ after the hearing.

‘decision maker. Atits

While the ALJ issues a Proposed Decision, the Board is the fi
discretion, the Board may:
1. Adopt the ALJ’s Proposed Decision as the Decisi
2. Non-adopt the Proposed Decision and Impose

If non-adopted, and a lesser penalty is decided up éo%%rd, that information is
given to the Board’'s Legal Counsel to prepare a Deci after Non-Adoption. The
Decision after Non-Adoption shall spécify the item(s) rema modified, and/or reduced
(e.g. fine reduced; order of abatemen d, etc.)

When a Proposed Decision is received inthe I's.Office it st be acted on it within
100 days. Failure to act within 100 days resuits; s Proposed Decision becoming

Objective

|
Board members determing > enaltyg%’ appropriate given the nature of the
violation(s).

RevieWrocess

: tatior dting the alleged violations and the circumstances/
events su i es and the ALJ's Proposed Decision noting the facts, legal

penalties set forth in the Disciplinary Guidelines.

Documents Provided

Citation

Proposed Decision
Ballot

Postage Paid Envelope
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Petition to Compel Physical Examination or Psychiatric Evaluation
and
Order to Compel Physical Examination or Psychiatric Evaluation

Background

Once information is received that an OT/OTA (licensee) may have mental health issues or
physical illness affecting the licensee’s ability to safely practice, the BQ may choose to
pursue an 820 evaluation. Business and Professions Code (B ) 820 states:

§ 820. Examination of licentiate for mental illg
affecting competency

Whenever it appears that any person hold
under this division or under any initiative’@
be unable to practice his or her profession sa
the licentiate’s ability to practice is impaired dus

physical illness affecting compe ency may order the
licentiate to be examined by one of. siand surgeons or
psychologists designated by the & 5 f examiners shall

be made available to the licentiate :and m: direct evidence

A pre-820 evaluation méy be nécessary and performed by an expert witness. This pre-
820 evaluation consists awing the information that has been obtained, which could
include court and:« nformation submitted from the

es that there is sufficient information to pursue an 820
epare a Petition to Compel a Mental Health Evaluation or
Petition to Compe sical Evaluation (Petition) and an Order (requiring an evaluation
or examination). Th tition is be signed by the Enforcement Manager and the Order is
sighed by the Executive Officer; both documents are served by the AGO.

The Order directs the licensee to contact Board staff to coordinate an evaluation by a
specified health care professional. If the licensee does not contact Board staff and
undergo an evaluation or examination within 30 days after receiving the Order, then the
case will move on to the Accusation process for the licensee’s failure to comply with the
Order (undergo an evaluation or examination).
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If the licensee contacts Board staff regarding the evaluation/examination, Board staff
contact a physician and surgeon or psychologist to conduct an in-person evaluation/
examination. Once the designated health care provider accepts the case, Board staff
contacts the OT/OTA and instructs him/her to call and schedule an appointment for
evaluation with the designated health care provider. The timeline to submit a written
report is generally 2-4 weeks after the evaluation has been completed. (The cost of the
evaluation/examination is the

If the evaluation or examination demonstrates the licensee cann
occupational therapy or should be monitored, there is cause fo
Accusation is prepared by the AGO. ”

afely practice
disciplinary action, and an

If the licensee complies with the Order, and the evaluation or exam ftion demonstrates
there is no cause for disciplinary action, the case is glosed. without fu ction; the
Board would have no knowledge of this ation. ¢

Review Process

(Board members do not see nor are t : etition or the Order at this
point.) . »

If an Accusation is filed, Board members Wil ( F the Petition and Order
when they are requested to - sti { greement, proposed

decision or a default degist

The Petition and Order ar re [ posed Decision or a Default Decision;
these documents are not provided:as pa ocumentation supporting the Decision.
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BOARD POLICIES

1. Placeholder
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2. Placeholder
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3. Placeholder
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UNIFORM STANDARDS FOR THOSE LICENSEES WHOSE LICENSES ARE ON
PROBATION DUE TO A SUBSTANCE ABUSE PROBLEM

The following standards shall be adhered to in all cases in which a licensee’s license is placed on
probation due, in part, to a substance abuse problem. These standards are not guidelines and shall be
followed in all instances, except that the Board may impose more restrictive conditions if necessary to
protect the public.

Clinical Diagnostic Evaluations:

Whenever a licensee is ordered to undergo a clinical diagnostic evaluation, the evaluator shall be a
licensed practitioner who holds a valid, unrestricted license which scope of practice authorizes him or
her to conduct clinical diagnostic evaluations, has three (3) years experience in providing evaluations of
health care professionals with substance abuse disorders, and is approved by the Board. The evaluations
shall be conducted in accordance with acceptable professional standards for conducting substance abuse
clinical diagnostic evaluations.

Clinical Diagnostic Evaluation Report:

The clinical diagnostic evaluation report shall set forth, in the evaluator’s opinion, whether the licensee
has a substance abuse problem, whether the licensee is a threat to himself or herself or others, and
recommendations for substance abuse treatment, practice restrictions, or other recommendations related
to the licensee’s rehabilitation and safe practice.

The evaluator shall not have a financial, personal, or business relationship with the licensee within the
last five (5) years. The evaluator shall provide an objective, unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat to himself or herself
or others, the evaluator shall notify the board within 24 hours of such a determination.

For all evaluations, a final written report shall be provided to the board no later than ten (10) days from
the date the evaluator is assigned the matter unless the evaluator requests additional information to
complete the evaluation, not to exceed 30 days.

The Board shall review the clinical diagnostic evaluation to help determine whether or not the licensee
is safe to return to either part-time or full-time practice and what restrictions or recommendations should
be imposed on the licensee based on the application of the following criteria:

License type, licensee’s history, documented length of sobriety, scope and pattern of substance abuse,
treatment history, medical history, current medical condition, nature, duration and severity of substance
abuse problem, and whether the licensee is a threat to himself or herself or others.

When determining if the licensee should be required to participate in inpatient, outpatient or any other
type of treatment, the Board shall take into consideration the recommendation of the clinical diagnostic
evaluation, license type, licensee’s history, length of sobriety, scope and pattern of substance abuse,
treatment history, medical history, current medical condition, nature, duration and severity of substance
abuse and whether the licensee is a threat to himself or herself or others.



FACILITATED GROUP SUPPORT MEETINGS
If a board requires a licensee to participate in facilitated group support meetings, the following shall
apply:
When determining the frequency of required facilitated group meeting attendance, the board shall give
consideration to the following:
o the licensee’s history;
the documented length of sobriety/time that has elapsed since substance use;
the recommendation of the clinical evaluator;
the scope and pattern of use;
the licensee’s treatment history; and,
the nature, duration, and severity of substance abuse.

Group Meeting Facilitator Qualifications and Requirements:

1. The meeting facilitator must have a minimum of three (3) years experience in the treatment and
rehabilitation of substance abuse and shall be licensed or certified by the state or other nationally
certified organization.

2. The meeting facilitator must not have a financial relationship, personal relationship, or business
relationship with the licensee in the last five (5) years.

3. The group meeting facilitator shall provide to the board a signed document showing the licensee’s
name, the group name, the date and location of the meeting, the licensee’s attendance, and the licensee’s
level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.

WORK SITE MONITOR REQUIREMENTS:

If a Board determines that a worksite monitor is necessary for a particular licensee, the worksite monitor
must meet the following requirements to be considered for approval by the Board:

The worksite monitor shall not have a current or former financial, personal, or familial relationship with
the licensee, or other relationship that could reasonably be expected to compromise the ability of the
monitor to render impartial and unbiased reports to the Board. If it is impractical for anyone but the
licensee’s employer to serve as the worksite monitor, this requirement may be waived by the Board;
however, under no circumstances shall a licensee’s worksite monitor be an employee or supervisee of
the licensee.

The worksite monitor’s license scope of practice shall include the scope of practice of the licensee who
is being monitored or be another health care professional if no monitor with like scope of practice is

available.

The worksite monitor shall have an active unrestricted license, with no disciplinary action within the last
five (5) years.

The worksite monitor shall sign an affirmation that he or she has reviewed the terms and conditions of
the licensee’s disciplinary order and agrees to monitor the licensee as set forth by the Board.

The worksite monitor must adhere to the following required methods of monitoring the licensee:



a) Have face-to-face contact with the licensee in the work environment on as frequent a basis as
determined by the Board, but at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, if applicable.

¢) Review the licensee’s work attendance.

Reporting by the worksite monitor to the Board shall be as follows:

Any suspected substance abuse must be orally reported to the Board and the licensee’s employer within
one (1) business day of occurrence. If occurrence is not during the Board’s normal business hours, the
oral report must be within one (1) hour of the next business day. A written report shall be submitted to
the Board within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report monthly or as directed by the board.
The report shall include: the licensee’s name; license number; worksite monitor’s name and signature;
worksite monitor’s license number; worksite location(s); dates licensee had face-to-face contact with
monitor; worksite staff interviewed, if applicable; attendance report; any change in behavior and/or
personal habits; any indicators of substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the worksite monitor
and the Board to allow the Board to communicate with the worksite monitor.

Major and Minor Violations

If a licensee commits a major violation, the Board shall order the licensee immediately to cease any
practice of occupational therapy, immediately contact the licensee to inform him or her that he or she
has been ordered to cease practice and that he or she may not practice unless notified by the Board, and
refer the matter for disciplinary action or other action as determined by the Board.

Major Violations include, but are not limited to, the following:

Failure to complete a board-ordered program;

Failure to undergo a required clinical diagnostic evaluation;

Committing multiple minor violations of probation conditions and terms;

Treating a patient while under the influence of drugs or alcohol;

Committing any drug or alcohol offense that is a violation of the Business and Professions Code,
or other state or federal law;

Failure to obtain biological testing for substance abuse when ordered;

Testing positive for a banned substance;

Knowingly using, making, altering or possessing any object or product in such a way as to
defraud a drug test designed to detect the presence of alcohol or a controlled substance.
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If a licensee commits a minor violation, the Board shall determine what action is appropriate.

Minor Violations include, but are not limited to, the following:

1. Failure to submit required documentation in a timely manner;
2. Unexcused attendance at required meetings;



3. Failure to contact a monitor as required,
4. Any other violations that do not present an immediate threat to the licensee or to the public.

DRUG TESTING STANDARDS

If a licensee tests positive for a banned substance, the Board shall order that the licensee immediately
cease any practice of occupational therapy, and immediately contact the licensee to inform him or her
that he or she has been ordered to cease practice and that he or she may not practice until the Board
determines that he or she is able to safely practice. The Board shall also immediately notify the
licensee’s employer that the licensee has been ordered to cease practice, and that he or she may not
practice until the Board determines that he or she is able to safely practice.

The following drug testing standards shall apply to each licensee subject to drug testing:

1.  Licensees shall be randomly drug tested at least 104 times per year for the first year or probation,
and at any time as directed by the board. After the first year, licensees who are practicing, shall
be randomly drug tested at least 50 times per year, and at any time as directed by the board.

2. Drug testing may be required on any day, including weekends and holidays.

3. Except as directed, the scheduling of drug tests shall be done on a random basis, preferably by a
computer program.

4. Licensees shall be required to make daily contact as directed to determine if drug testing is
required.

5. Licensees shall be drug tested on the date of notification as directed by the board.
6.  Specimen collectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.

Department of Transportation.

7. Specimen collectors shall adhere to the current U.S. Department of Transportation Specimen
Collection Guidelines.

8.  Testing locations shall comply with the Urine Specimen Collection Guidelines published by the
U.S. Department of Transportation, regardless of the type of test administered.

9.  Collection of specimens shall be observed.
10. Prior to vacation or absence, alternative drug testing location(s) must be approved by the board.

11. Laboratories shall be certified and accredited by the U.S. Department of Health and Human
Services.

A collection site must submit a specimen to the laboratory within one (1) business day of receipt. A chain of
custody shall be used on all specimens. The laboratory shall process results and provide legally defensible test
results within seven (7) days of receipt of the specimen. The Board will be notified of non-negative test results
within one (1) business day and will be notified of negative test results within seven (7) business days.



DISCIPLINARY GUIDELINES

L INTRODUCTION

To establish consistency in disciplinary penalties for similar offenses on a statewide basis, the California
Board of Occupational Therapy (Board) has adopted these uniform disciplinary guidelines for particular
violations. This document, designed for use by attorneys, administrative law judges, occupational
therapists, occupational therapy assistants, others involved in the disciplinary process, and ultimately the
Board, may be revised from time to time and shall be distributed to interested parties upon request.

These guidelines include general factors to be considered, probationary terms, and guidelines for
specific offenses. The guidelines for specific offenses reference the applicable statutory and regulatory
provision(s).

For purposes of this document, the term “license” includes the occupational therapy license and the
occupational therapy assistant certificate. The terms and conditions of probation are divided into two
general categories:

(1) Standard Conditions are those conditions of probation which will generally appear in all cases
involving probation as a standard term and condition; and

(2) Optional Conditions are those conditions which address the specific circumstances of the case and
require discretion to be exercised depending on the nature and circumstances of a particular case.

Except as provided in the Uniform Standards Related to Substance Abuse, the Board recognizes that
these recommended penalties and conditions of probation are merely guidelines and that mitigating or
aggravating circumstances and other factors may necessitate deviations, as discussed herein. If there are
deviations from the guidelines, the Board requests that the Administrative Law Judge hearing the matter
include an explanation in the Proposed Decision so that the circumstances can be better understood and
evaluated by the Board upon review of the Proposed Decision and before final action is taken.

II. GENERAL CONSIDERATIONS

The Board requests that Proposed Decisions following administrative hearings include the following:

a. Specific code sections violated with their definitions.

b. Clear description of the violation.

c. Respondent’s explanation of the violation if he/she is present at the hearing.

d. Findings regarding aggravation, mitigation, and rehabilitation where appropriate.

e. When suspension or probation is ordered, the Board requests that the disciplinary order include terms
within the recommended guidelines for that offense unless the reason for departure from the
recommended terms is clearly set forth in the findings and supported by the evidence.

Factors to be Considered = In determining whether revocation, suspension or probation is to be imposed
in a given case, factors such as the following should be considered:




Nature and severity of the act(s), offense(s), or crime(s) under consideration.

Actual or potential harm to any consumer, client or the general public.

Prior disciplinary record.

Number and/or variety of current violations.

Mitigation evidence.

Rehabilitation evidence.

In the case of a criminal conviction, compliance with terms of sentence and/or court-ordered

probation.

Overall criminal record.

Time passed since the act(s) or offense(s) occurred.

0. Whether or not the respondent cooperated with the Board’s investigation, other law enforcement
or regulatory agencies, and/or the injured parties.

11. Recognition by respondent of his or her wrongdoing and demonstration of corrective action to

prevent recurrence.
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III. DEFINITION OF PENALTIES

Revocation: Loss of a license as the result of any one (1) or more violations of the Occupational
Therapy Practice Act. Revocation of a license is permanent, unless the respondent takes affirmative
action to petition the Board for reinstatement of his/her license and demonstrates to the Board’s
satisfaction that he/she is rehabilitated.

Suspension: Invalidation of a license for a fixed period of time, not to exceed one (1) year.

Stayed Revocation: Revocation of a license, held in abeyance pending respondent’s compliance with
the terms of his/her probation.

Stayed Suspension: Suspension of a license, held in abeyance pending respondent’s compliance with
the terms of his/her probation.

Probation: A period during which a respondent’s discipline is stayed in exchange for respondent’s
compliance with specified conditions relating to improving his/her conduct or preventing the likelihood
of a recurrence of the violation.

IV. DISCIPLINARY GUIDELINES

The offenses are listed by statute number in the Business and Professions Code. The standard terms of
probation as stated herein shall be included for all probations. The optional conditions of probation as
stated herein are to be considered and imposed along with any other optional conditions if facts and
circumstances warrant. The number(s) in brackets listed after each condition of probation refers to the
conditions listed on pages 15-24.

BUSINESS AND PROFESSIONS CODE SECTIONS - Occupational Therapy Practice Act

Section 2570.23: Violation of 2570.3 - Unlicensed Person Engaging in
Practice - Sanctions



Applicant Maximum: Denial of application for a license

Applicant Minimum: Thirty (30) days actual suspension and three (3) years
probation on the following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#26 and #30]

Section 2570.28(a)(1),(2),or(3): Unprofessional Conduct — Incompetence, Gross
Negligence, Repeated Negligent Acts, Conviction of
Practicing Medicine
Maximum: Revocation
Minimum: Stayed revocation, thirty (30) days actual suspension and

three (3) years probation on the following conditions:
a. Standard conditions [#1- #13]
b. Optional conditions [#23, #25, #26, #28, #30]

Section 2570.28(a)(4): Unprofessional Conduct — False Advertising
Maximum: Revocation
Minimum: Stayed revocation, thirty (30) days actual suspension and

three (3) years probation on the following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#26 and #30]

Section 2570.28(a)(5): Unprofessional Conduct — Discipline by Other
Government Agency
Maximum: Revocation
Minimum: Stayed revocation and three (3) years probation on the

following conditions:
a. Standard conditions [#1-#13]

Section 2570.28(b): Procuring a License by Fraud, Misrepresentation,
Mistake
Maximum: Revocation
Minimum: Stayed revocation, thirty (30) days actual suspension and

three (3) years probation on the following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#23, #26, #28]

Section 2570.28(¢c): Violating Any Provision of the Occupational Therapy
Practice Act or Regulations
Maximum: Revocation
Minimum: Stayed revocation and three (3) years probation on the

following conditions:



a. Standard conditions [#1-#13]

Section 2570.28(d): False Statement on Application for License or Renewal
Maximum: Revocation
Minimum: Stayed revocation, thirty (30) days suspension and three (3)

years probation on the following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#26 and #30]

Section 2570.28(e): Conviction of Crime Substantially Related to License
Maximum: Revocation
Minimum: Stayed revocation and three (3) years probation on the

following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#26, #27, #28, #30]

Section 2570.28(f) or (g): Impersonating an Applicant or Acting as Proxy for
Another in an Examination for Licensure,
Impersonating a Licensee or Allowing Another Person
to Use License

Maximum: Revocation

Minimum: Stayed revocation, thirty (30) days actual suspension and
three (3) years probation on the following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#26 and #30]

Section 2570.28(h): Committing Fraud, Dishonest or Corrupt Act
Maximum: Revocation
Minimum: Stayed revocation, thirty (30) days actual suspension and

three (3) years probation on the following conditions:
a. Standard conditions [#1-#13]
b. Optional conditions [#26 and #30]

10



Section 2570.28(i):

Section 2570.28(j):

Section 2570.28(k):

Section 2570.28(1):

Section 2570.28(m):

Section 2570.28(n):

Committing Any Act Punishable as Sexually Related Crime

Maximum:

Minimum:

Maximum:

Minimum:

Maximum:

Minimum:

Maximum:

Minimum:

Maximum:

Minimum:

Maximum:

Minimum:

Revocation

Stayed revocation, ninety (90) days actual suspension and
five (5) years probation on the following conditions:

a. Standard conditions [#1-#13]

b. Optional Conditions [#15, #16, #24, #26, #30]

Using Excessive Force, Mistreating or Abusing Patient

Revocation

Stayed revocation, ninety (90) days actual suspension and
five (5) years probation on the following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#15, #16, #25, #26, 30]

Falsifying, Making Grossly Incorrect, Inconsistent, or
Unintelligible Entries in Patient/Hospital Record

Revocation

Stayed revocation and three (3) years probation on the
following conditions:

a. Standard conditions [#1-#13]

Changing the Prescription of Physician or Falsifying
Verbal or Written Orders

Revocation

Stayed revocation and three (3) years probation on the
following conditions:

a. Standard conditions [#1-#13]

Failing to Maintain Patient Confidentiality

Revocation

Stayed revocation and three (3) years probation on the
following conditions:

a. Standard conditions [#1-#13]

Delegating Services that Require License to Unlicensed
Person

Revocation

Stayed revocation and three (3) years probation on the
following conditions:

a. Standard conditions [#1-#13]
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Section 2570.28(0):

Maximum:
Minimum:

Section 2570.28(p):

Maximum:
Minimum:

Section 2570.29(a):

Maximum:
Minimum:

Section 2570.29(b)(1)(2) or (3):

Maximum:

Minimum:
Section 2570.29(¢c):

Maximum:

Minimum:
Section 2570.29(d):

Committing Act that would be Grounds for Denial
under Section 480

Revocation

Stayed revocation and three (3) years probation on the
following conditions:

a. Standard conditions [#1-#13]

Failing to Follow Infection Control Guidelines

Revocation

Stayed revocation and one (1) year probation on the
following conditions:

a. Standard conditions [#1-#13]

Obtain, Possess, Administer to Self, Furnish or
Administer to Others, Controlled Substance

Revocation

Stayed revocation and three (3) years probation on the

following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#14, #17, #18,#19a and/or 19b or
19¢, #20, #21, #22, #24, #31]

Use Controlled Substance, Dangerous Drug, Alcohol in
Manner Dangerous, Injurious to Self or Others

Revocation

Stayed revocation and three (3) years probation on the

following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#14, #17, #18, #19a and/or 19b or
19c, #20, #21, #22, #24, #31]

Conviction of Crime Involving Controlled Substance,
Dangerous Drug, Alcohol or Falsifying a Record
Involving Same

Revocation

Stayed revocation and three (3) years probation on the

following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#14, #17, #18, #19a and/or 19b or
19¢, #20, #21, #22, #24, #28, #31]

Committed or Confined by Court for Intemperate Use
of Controlled Substance, Dangerous Drug, Alcohol
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Maximum:
Minimum:

Section 2570.29(e):

Maximum:
Minimum:

Revocation

Stayed revocation and three (3) years probation on the

following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#14, #17, #18, #19a and/or 19b or
19c, #20, #21, #22, #24, #28, #31]

Falsify, Make Grossly Incorrect, Inconsistent, or
Unintelligible Entries in Hospital/Patient Record
involving Controlled Substance or Dangerous Drug

Revocation

Stayed revocation and three (3) years probation on the

following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#14, #17, #18, #19a and/or 19b or
19c, #20, #21, #22, #24, #31]

GENERAL PROVISIONS OF BUSINESS AND PROFESSIONS CODE

Section 119: Misdemeanor Pertaining to Use of a License
Maximum: Revocation
Minimum: Stayed revocation and one (1) year probation on the
following conditions:
a. Standard conditions [#1-#13]
Section 125: Misdemeanor Pertaining to Conspiring with Unlicensed
Person for Use of a License
Maximum: Revocation
Minimum: Stayed revocation and one (1) year probation on the
following conditions:
a. Standard conditions [#1-#13]
Section 125.6: Discrimination by Licensee
Maximum: Revocation
Minimum: Stayed revocation and one (1) year probation on the

following conditions:
a. Standard conditions [#1-#13]
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Section 480 (a): Denial of Licenses

Maximum/Minimum: Denial of license

Section 480(c): Denial of Licenses

Maximum/Minimum: Denial of license

Section 496: Subversion of Licensing Examinations or Administration of Examinations.

Maximum:

Minimum:

Section 726:

Maximum:

Minimum:

Section 730:

Maximum:

Minimum:

Section 810:

Maximum:

Minimum:

Denial or revocation of license

Stayed revocation, thirty (30) days actual suspension and
three (3) years probation on the following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#23, #26, #30]

Sexual Abuse, Misconduct, or Relations with a Patient
or Client

Revocation

Stayed revocation and one (1) year probation on the
following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#25, #26, #30]

Performing Medical Evaluation Without Certification

Revocation

Stayed revocation and one (1) year probation on the
following conditions:

a. Standard conditions [#1-#13]

Fraudulent Claims

Revocation

Stayed revocation and one (1) year probation on the
following conditions:

a. Standard conditions [#1-#13]

b. Optional conditions [#26, #27, #30]
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V. STANDARD CONDITIONS OF PROBATION
(to be included in all cases of probation)

1. Obey All Laws

Respondent shall obey all federal, state and local laws and regulations governing the practice of
occupational therapy in California. Respondent shall submit, in writing, a full detailed account of any
and all violations of the law to the Board within five (5) days of occurrence.

2. Compliance with Probation and Quarterly Reporting

Respondent shall fully comply with the terms and conditions of probation established by the Board and
shall cooperate with representatives of the Board in its monitoring and investigation of the respondent’s
compliance with probation. Respondent, within ten (10) days of completion of the quarter, shall submit
quarterly written reports to the Board on a form obtained from the Board (Quarterly Written Report, rev.
4/2011).

3. Personal Appearances
Upon reasonable notice by the Board, respondent shall report to and make personal appearances at times
and locations as the Board may direct.

4. Notification of Address and Telephone Number Change(s)
Respondent shall notify the Board, in writing, within five (5) days of a change of residence or mailing
address, of his/her new address and any change in work and/or home telephone numbers.

5. Tolling for Out-of-State Practice, Residence or Extension of Probation for In-State Non-
Practice

In the event respondent should leave California to reside or to practice outside the State for more than
thirty (30) days, respondent shall notify the Board or its designee in writing within five (5) days of the
dates of departure and return. All provisions of probation other than the quarterly report requirements,
examination requirements, and education requirements, shall be held in abeyance until respondent
resumes practice in California. All provisions of probation shall recommence on the effective date of
resumption of practice in California, and the period of probation shall be extended for the period of time
respondent was out of state.

Unless by Board order, in the event respondent is not engaging in the practice of occupational therapy
while residing in California, respondent shall notify the Board or its designee in writing within five (5)
days of the dates of cessation of practice and expected return to practice. All provisions of probation
shall remain in effect, and the period of probation shall be extended for the period of time respondent
was not engaged in the practice of occupational therapy as required by other employment requirement of
this order.

6. Notification to Employer(s)

When currently employed, applying for employment in any capacity, or contracted to provide
occupational therapy services. Respondent shall provide a copy of the Board’s Decision to each
employer, supervisor, or contractor no later than the effective date of the Decision. Respondent shall
notify any prospective employer, supervisor, or contractor of his/her probationary status with the Board
prior to accepting such employment. This notification shall include a copy of the Board’s Accusation,
Statement of Issues, Stipulated Settlement, or Disciplinary Decision (whichever applies).
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The respondent shall provide to the Board the names, physical addresses, mailing addresses, and
telephone numbers of all employers, supervisors and contractors and shall inform the Board in writing
of the facility or facilities at which the person is providing occupational therapy services and the
name(s) of the person(s) to whom the Board’s decision was provided.

Respondent shall complete the required consent forms and sign an agreement with the employer and
supervisor, or contractor, and the Board, to allow the Board to communicate with the employer and
supervisor or contractor regarding issues including but not limited to the licensee’s work status,
attendance, performance, and on-going monitoring.

Respondent shall cause each employer and supervisor or contractor to submit quarterly reports to the
Board. The report shall be on a form provided by the Board, and shall include a performance evaluation
and such other information as may be required by the Board (Work Performance Evaluation, rev.
02/2011).

Respondent shall notify the Board, in writing, within five (5) days of any change in employment status.
Respondent shall notify the Board, in writing, within five (5) days if he/she is terminated from any
occupational therapy or health care related employment with a full explanation of the circumstances
surrounding the termination.

7. Employment Requirements and Limitations

During probation, respondent shall work in his/her licensed capacity in the State of California. This
practice shall consist of no less than six (6) continuous months and of no less than twenty (20) hours per
week.

While on probation, respondent shall not work for a registry or in any private duty position, except as
approved, in writing, by the Board. Respondent shall work only on a regularly assigned, identified, and
pre-determined work site(s) and shall not work in a float capacity except as approved, in writing, by the
Board.

During probation, Respondent shall work in his or her capacity in the State of California. If respondent
is unable to secure employment in his or her capacity, or his or her license is temporarily suspended, the
period of probation shall be extended for that period of time.

8. Supervision Requirements

Respondent shall obtain approval from the Board when continuing or before commencing any
employment, regarding the level of supervision provided to the respondent while employed as an
occupational therapist or occupational therapy assistant.

Respondent shall not function as a supervisor during the period of probation except as approved, in
writing, by the Board.

9. Continuing Education Requirements

Respondent shall complete continuing education directly relevant to the violation as specified by the
Board. Continuing education shall be completed within a period of time designated by the Board, which
timeframe shall be incorporated as a condition of this probation.

Continuing education shall be in addition to the professional development activities required for license
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renewal. The Board shall notify respondent of the course content and number of contact hours required.
Within thirty (30) days of the Board’s written notification of the assigned coursework, respondent shall
submit a written plan to comply with this requirement. The Board shall approve such plan prior to
enrollment in any course of study.

Failure to satisfactorily complete the required continuing education as designated or failure to complete
same no later than one year from the date of the Board’s written notification shall constitute a violation
of probation. Respondent is responsible for all costs of such continuing education. Upon successful
completion of the course(s), respondent shall cause the instructor to furnish proof to the Board within
thirty (30) days of course completion.

10. Maintenance of Valid License
Respondent shall, at all times while on probation, maintain an active current license with the Board
including any period during which license is suspended or probation is tolled.

11.  Cost Recovery Requirements

Where an order for recovery of costs is made, respondent shall make timely payment as directed in the
Board’s Decision pursuant to Business and Professions Code section 125.3. Failure to make payments
in accordance with any formal agreement entered into with the Board or pursuant to any Decision by the
Board shall be considered a violation of probation.

The Board may conditionally renew or reinstate, for a maximum of one (1) year, the license of any
respondent who demonstrates financial hardship. Respondent shall enter into a formal agreement with
the Board to reimburse the unpaid costs within that one (1) year period.

Except as provided above, the Board shall not renew or reinstate the license of any respondent who has
failed to pay all the costs as directed in a Decision.

12.  Violation of Probation

If respondent violates probation in any respect, the Board, after giving respondent notice and
opportunity to be heard, may revoke probation and carry out the disciplinary order which was stayed. If
an accusation or a petition to revoke probation is filed against respondent during probation, the Board
shall have continuing jurisdiction until the matter is final, and the period of probation shall be extended,
and respondent shall comply with all probation conditions, until the matter is final.

13.  Completion of Probation
Upon successful completion of probation, respondent’s license will be fully restored.
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VI OPTIONAL CONDITIONS OF PROBATION

14. Examination by a Physician

Within sixty (60) days of the effective date of the Decision, respondent shall submit to a physical
examination by a physician and surgeon of his/her choice who meets minimum criteria established by
the Board. The physician and surgeon shall be licensed in California and Medical Board Certified in
Family Practice, Internal Medicine or a related specialty. The purpose of the examination shall be to
determine respondent’s ability to safely perform all professional duties with safety to self and to the
public. Respondent shall provide the examining physician and surgeon with a copy of the Board’s
Disciplinary Order prior to the examination. Cost of such examination shall be paid by respondent.

Respondent shall cause the physician and surgeon to complete a written medical report to be submitted
directly to the Board within ninety (90) days of the effective date of the Decision. If the examining
physician and surgeon finds that respondent is not physically fit to practice safely or can only practice
safely with restrictions the physician shall notify the Board, in writing, within five (5) working days.
The Board shall notify respondent in writing of the physician’s and surgeon’s determination of unfitness
to practice and shall order the respondent to cease practice or place restrictions on respondent’s practice.
Respondent shall comply with any order to cease practice or restriction of his or her practice until the
Board is satisfied of respondent’s fitness to practice safely and has so notified respondent in writing.

15.  Psychological Evaluation

Within sixty (60) days of the effective date of the Decision, respondent shall submit to a psychiatric/ or
psychological evaluation. Within twenty (20) days of the effective date of the Decision, Respondent
shall submit to the Board the name of one or more proposed evaluators for prior approval by the Board
to conduct a psychiatric or psychological evaluation. The evaluation shall be performed by a physician
and surgeon licensed in California and Board Certified in Psychiatry, or by a clinical psychologist
licensed in California. This evaluation shall be for the purpose of determining respondent’s current
mental, psychological and emotional fitness to safely perform all professional duties with safety to self
and the public. Respondent shall provide the evaluator with a copy of the Board’s Disciplinary Order
prior to the evaluation. Cost of such evaluation shall be paid by respondent.

Respondent shall cause the evaluator to submit to the Board a written psychological report concerning
respondent’s status and progress as well as such other information as may be requested by the Board.
This report shall be submitted within ninety (90) days from the effective date of the Decision.

If the evaluator finds that respondent is not psychologically fit to practice safely or can only practice
safely with restrictions, the evaluator shall orally notify the Board within one (1) working day, and then
notify the Board, in writing, within five (5) working days. The Board shall notify the respondent in
writing of the evaluator’s determination of unfitness to practice and shall order the respondent to cease
practice or place restrictions on respondent’s practice. Respondent shall comply with any order to cease
practice or restriction of his or her practice until the Board is satisfied of respondent’s fitness to practice
safely and has so notified respondent in writing.

If the evaluator finds that psychotherapy is required, respondent shall participate in a therapeutic
program at the Board’s discretion. Cost of such therapy shall be paid by respondent.
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16.  Psychotherapy

Within sixty (60) days of the effective date of the Decision, respondent shall submit to the Board the
name of one (1) or more proposed therapists for prior approval. Respondent shall participate in ongoing
psychotherapy with a California licensed or legally registered mental health professional approved by
the Board. Within ten (10) days of receiving notification of approval by the Board, Respondent shall
commence psychotherapy. Respondent shall provide the therapist with a copy of the Board’s
Disciplinary Order no later than the first counseling session. Counseling shall be at least once a week
unless otherwise determined by the Board. Respondent shall continue in such therapy at the Board’s
discretion. Cost of such therapy shall be paid by respondent.

Respondent shall cause the therapist to submit to the Board a written report concerning respondent’s
psychotherapy status and progress as well as such other information as may be requested by the Board.
The initial psychotherapy report shall be submitted within ninety (90) days from the effective date of the
Decision. Respondent shall cause the therapist to submit quarterly written reports to the Board
concerning respondent’s fitness to practice, progress in treatment and to provide such other information
as may be required by the Board.

If the therapist finds that respondent is not fit to practice safely, or can only practice safely with
restrictions, the therapist shall notify the Board, in writing, within five (5) working days. The Board
shall notify respondent in writing of the therapist’s determination of unfitness to practice and shall order
the respondent to cease practice or place restrictions on respondent’s practice. Respondent shall comply
with any order to cease practice or restriction of his or her practice until the Board is satisfied of
respondent’s fitness to practice safely and has so notified respondent in writing.

17.  Clinical Diagnostic Evaluation

Within twenty (20) days of the effective date of the Decision and at any time upon order of the Board,
Respondent shall undergo a clinical diagnostic evaluation. Respondent shall provide the evaluator with
a copy of the Board’s Decision prior to the clinical diagnostic evaluation being performed.

Respondent shall cause the evaluator to submit to the Board a written clinical diagnostic evaluation
report within ten (10) days from the date the evaluation was completed, unless an extension, not to
exceed thirty (30) days, is granted to the evaluator by the Board. Cost of such evaluation shall be paid
by the Respondent.

Respondent is ordered to cease any practice of occupational therapy, beginning on the effective date of
the Decision, pending the results of the clinical diagnostic evaluation. During this time, Respondent
shall submit to random drug testing at least two (2) times per week. At any other time that Respondent
is ordered to undergo a clinical diagnostic evaluation, he or she shall be ordered to cease any practice of
occupational therapy for minimum of one month pending the results of a clinical diagnostic evaluation
and shall, during such time, submit to drug testing at least two (2) times per week.

Upon any order to cease practice, Respondent shall not practice occupational therapy until the Board
determines that he or she is able to safely practice either full-time or part-time and has had at least one-
month of negative drug test results. Respondent shall comply with any terms or conditions made by the
Board as a result of the clinical diagnostic evaluation.
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18. Rehabilitation Program

Within thirty (30) days of the effective date of the Decision, respondent shall enter a rehabilitation and
monitoring program specified by the Board. Respondent shall successfully complete such treatment
contract as may be recommended by the program and approved by the Board.

Components of the treatment contract shall be relevant to the violation and to the respondent’s current
status in recovery or rehabilitation. The components may include, but are not limited to: restrictions on
practice and work settings, random bodily fluid or other matter testing, abstention from drugs and
alcohol, use of work site monitors, participation in chemical dependency rehabilitation programs or
groups, psychotherapy, counseling, psychiatric evaluations and other appropriate rehabilitation or
monitoring programs. Cost for participation in this program shall be paid by respondent.

19. Support Groups

19a. Chemical Dependency Support/Recovery Groups

Within five (5) days of the effective date of the Decision, respondent shall begin attendance at a
chemical dependency support group (e.g., Alcoholics Anonymous, Narcotics Anonymous), and continue
as ordered by the Board or its designee. Verified documentation of attendance shall be submitted by
respondent with each quarterly report. Respondent shall continue attendance in such a group for the
duration of probation unless notified by the Board that attendance is no longer required.

When determining the frequency of required support group meeting attendance, the board shall give
consideration to the following:
e the licensee’s history;
the documented length of sobriety/time that has elapsed since substance use;
the recommendation of the clinical evaluator;
the scope and pattern of use;
the licensee’s treatment history; and,
the nature, duration, and severity of substance abuse.

19b. Facilitated Support Group Meetings

Within thirty (30) days of the effective date of the Decision, respondent shall begin attendance at a
facilitated support group, and continue as ordered by the Board or its designee. Verified documentation
of attendance shall be submitted by respondent with each quarterly report. Respondent shall continue
attendance in such a group for the duration of probation unless notified by the Board that attendance is
no longer required.

When determining the frequency of required support group meeting attendance, the board shall give
consideration to the following:
¢ the licensee’s history;
the documented length of sobriety/time that has elapsed since substance use;
the recommendation of the clinical evaluator;
the scope and pattern of use;
the licensee’s treatment history; and,
the nature, duration, and severity of substance abuse.
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Group Meeting Facilitator Qualifications and Requirements:

1. The meeting facilitator must have a minimum of three (3) years experience in the treatment and
rehabilitation of substance abuse and shall be licensed or certified by the state or other nationally
certified organization.

2. The meeting facilitator must not have a financial relationship, personal relationship, or business
relationship with the licensee in the last five (5) years.

3. The group meeting facilitator shall provide to the board a signed document showing the licensee’s
name, the group name, the date and location of the meeting, the licensee’s attendance, and the
licensee’s level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.

19c. Group Support/Recovery Meetings

Respondent shall begin and continue attendance at a support/recovery group (e.g., Alcoholics
Anonymous, Narcotics Anonymous, or a facilitated group) as ordered by the Board or its designee.
When determining the type and frequency of required support group meeting attendance, the board shall
give consideration to the following:

the licensee’s history;

the documented length of sobriety/time that has elapsed since substance use;

the recommendation of the clinical evaluator;

the scope and pattern of use;

the licensee’s treatment history; and,

the nature, duration, and severity of substance abuse.

Verified documentation of attendance shall be submitted by respondent with each quarterly report.
Respondent shall continue attendance in such a group for the duration of probation unless notified by the
Board that attendance is no longer required.

If a facilitated group meeting is ordered, the group facilitator shall meet the following qualifications and
requirements:

a. The meeting facilitator must have a minimum of three (3) years experience in the treatment and
rehabilitation of substance abuse and shall be licensed or certified by the state or other nationally
certified organization.

b. The meeting facilitator must not have a financial relationship, personal relationship, or business
relationship with the licensee in the last five (5) years.

c. The group meeting facilitator shall provide to the board a signed document showing the licensee’s
name, the group name, the date and location of the meeting, the licensee’s attendance, and the
licensee’s level of participation and progress.

d. The facilitator shall report any unexcused absence within 24 hours.

NOTE TO ALJ: Condition 19c¢ is not necessary if 19a or 19b is ordered.

20.  Abstain from Controlled Substances

Respondent shall completely abstain from the personal use or possession of controlled substances, as
defined in the California Uniform Controlled Substances Act, and dangerous drugs as defined in sections
4021 and 4022 of the Business and Professions Code, except when lawfully prescribed by a licensed
practitioner for a bona fide illness or condition. If under such prescription, Respondent shall cause to
have sent to the Board, in writing and within fourteen (14) days, by the prescribing health professional, a
report identifying the medication, dosage, the date the medication was prescribed, the Respondent’s
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prognosis, the date the medication will no longer be required, and the effect on the recovery plan, if
appropriate.

21.  Abstain from use of Alcohol
Respondent shall completely abstain from the intake of alcohol during the period of probation.

22.  Submit Biological Fluid or Specimen Samplies

Respondent shall immediately submit to random and directed alcohol and/or drug testing, at respondent’s
cost, upon request by the Board or its designee. The Respondent shall be subject to a minimum of one-
hundred and four (104) random tests per year within the first year of probation, and a minimum of fifty
(50) random tests per year thereafter, for the duration of the probationary term. If Respondent tests
positive for a banned substance, Respondent shall be ordered by the Board to immediately cease any
practice of occupational therapy, and may not practice unless and until notified by the Board. Respondent
shall make daily contact as directed by the Board to determine if he or she must submit to drug testing.
Respondent shall submit to his or her drug test on the same day that he or she is notified that a test is
required. All alternative testing sites due to vacation or travel outside of California must be approved by
the Board prior to the vacation or travel.

23.  Take and Pass the Licensure Examination
Respondent shall take and pass the licensure examination currently required of new applicants for the
license possessed by respondent. Respondent shall pay the established examination fees.

As a condition precedent to reinstatement of a license, respondent shall take and pass the licensure
examination currently required of new applicants prior to resuming practice. Respondent shall pay the
established examination and licensing fees.

All standard terms or other terms of probation shall be tolled until the respondent has successfully passed
the licensure examination and notice of licensure has been mailed to respondent by the Board.

24.  Worksite Monitor

Respondent shall submit the name of the proposed worksite monitor within 20 days of the effective date
of the Decision. Respondent shall complete any required consent forms and sign an agreement with the
worksite monitor and the Board regarding the Respondent and the worksite monitor’s requirements and
reporting responsibilities. Once a worksite monitor is approved, Respondent may not practice unless the
monitor is present at the worksite. If the worksite monitor terminates the agreement with the Board and
the Respondent, the Respondent shall not resume practice until another worksite monitor is approved by
the Board.

Reporting by the worksite monitor to the board shall be as follows:

Any suspected substance abuse must be orally reported to the Board and the licensee’s employer within
one (1) business day of occurrence. If occurrence is not during the Board’s normal business hours, the
oral report must be within one (1) hour of the next business day. A written report shall be submitted to the
Board within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report monthly or as directed by the board. The
report shall include: the licensee’s name; license number; worksite monitor’s name and signature;
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worksite monitor’s license number; worksite location(s); dates licensee had face-to-face contact with
monitor; worksite staff interviewed, if applicable; attendance report; any change in behavior and/or
personal habits; any indicators of substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the worksite monitor
and the Board to allow the Board to communicate with the worksite monitor.

25. Restriction on Licensed Practice

Respondent shall practice only with a specified client population, in a specified practice setting, or engage
in limited occupational therapy services. These restrictions shall be specifically defined in the Decision
and be appropriate to the violation. Respondent shall be required to document compliance in a manner
required by the Board.

26. Suspension

Respondent is suspended from the practice of occupational therapy for days beginning on the
effective date of the Decision. Respondent shall be responsible for informing his or her employer of the
Board’s decision and the reasons for the length of suspension.

27. Restitution

Within days of the effective date of this Decision, respondent shall make restitution to
in the amount of § and shall provide the Board with proof from

attesting that the full restitution has been paid. In all cases, restitution shall be made before the

termination of probation.

28. Criminal Probation Reports
Respondent shall provide the Board with a copy of the standard conditions of the criminal probation,
copies of all criminal probation reports and the name of his/her probation officer.

29. Relinquish License and Wall Certificate
Respondent shall relinquish and shall forward or deliver the license to practice and the wall certificate to
the Board within ten (10) days of the effective date of the Decision and order.

30. Notification to Clients/Cessation of Practice
In orders that provide for a cessation or suspension of practice, respondent shall comply with procedures
provided by the Board regarding notification to, and management of, clients.

31. Request for Modification

“Request” as used in this standard is a request made to the Board’s designee, and is not under the
Administrative Procedure Act.

The licensee shall demonstrate that he or she has met the following criteria before being granted a request
to modify a practice restriction ordered by the Board:

a. Demonstrated sustained compliance with current recovery program.

b. Demonstrated the ability to practice safely as evidenced by current work site reports, evaluations, and
any other information relating to the licensee’s substance abuse.

c. Negative alcohol and drug screening reports for at least six (6) months, two (2) positive worksite
monitor reports, and complete compliance with other terms and conditions of the program.
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VII. REHABILITATION CRITERIA

When considering the denial of an occupational therapy practitioner license under section 480 of the
Business and Professions Code, the Board, in evaluating the rehabilitation of the applicant and his/her
present eligibility for a license will consider the following criteria:

(1) The nature and severity of the act(s) or crime(s) under consideration as grounds for denial.

(2) Evidence of any act(s) committed subsequent to the act(s) or crime(s) under consideration as
grounds for denial, which also could be considered as grounds for denial under section 480 of the
Business and Professions Code.

(3) The time that has elapsed since commission of the act(s) or crime(s) referred to in subdivision (1) or
).

(4) The extent to which the applicant has complied with any terms of parole, probation, restitution, or
any other sanctions lawfully imposed against the applicant.

(5) Evidence, if any, of rehabilitation submitted by the applicant.

When considering the suspension or revocation of the license of an occupational therapy practitioner on
the grounds that the person licensed has been convicted of a crime, the Board, in evaluating the
rehabilitation of such person and his/her present eligibility for a license, shall consider the following
criteria:

(1) The nature and severity of the act(s) or offense(s).

(2) Total criminal record.

(3) The time that has elapsed since commission of the act(s) or offense(s).

(4) The extent to which the licensee has complied with any terms of parole, probation, restitution or any
other sanctions lawfully imposed against the licensee.

(5) If applicable, evidence of expungement proceedings pursuant to section 1203.4 of the Penal Code.

(6) Evidence, if any, of rehabilitation submitted by the licensee.

VIIL. PETITION FOR REINSTATEMENT/REDUCTION IN PENALTY

When considering a petition for reinstatement of the license or a petition for reduction in penalty, the
Board shall evaluate evidence of rehabilitation submitted by the petitioner, considering those criteria
specified in section VII. above.
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RECOMMENDED LANGUAGE FOR ISSUANCE AND PLACEMENT OF A LICENSE ON
PROBATION AND REINSTATEMENT OF LICENSE [Reserved]
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AGENDA ITEM 10

Executive Officer’s report.

The Executive Officer’s report and its attachments are included for review.
Attachments to the report include the following:

Expenditure and Revenue reports through December 31, 2011;
Attorney General Expenditure report through December 31, 2011;
Historical Fund Conditions
Performance Measurements for the following periods:

a. July 2010 ~ June 2011 Annual Report

b. July 2011 — September 2011 (Q1)

c. October 2011 — December 2011 (Q2)
5. Newly printed Strategic Plan

PN~

Teleconference Board Meeting March 22, 2012



Date: March 14, 2012
To:

From:

Subject: Executive Offiter Report — March 2012 Board Meeting

Attached to this report are the following:

Revenue and Expenditure reports through December 31, 2011;
Attorney General Expenditure report through December 31, 2011;
Historical Fund Conditions
Performance Measurements for the following periods:

a. July 2010 - June 2011 Annual Report

b. July 2011 — September 2011 (Q1)

c. October 2011 — December 2011 (Q2)
5. Newly printed Strategic Plan

PoON=

Future Board meeting dates/locations are as follow:

Date Location

June 27-28, 2012 DCA Hearing Room, Sacramento

November 8, 2012 Conference Room, San Jose State University
Budget

Our budget for fiscal year (FY) 2011/12 is $1.4m and our estimated revenue is $980Kk.
Through December 31, 2011, we have spent approximately 45% of our budget and earned
nearly 60% of our projected revenue. (See attachment 1)

Of particular interest is the Attorney General expenditure through December 31, 2011. (See
attachment 2) The budget is only $133,243 and $95,173 has been spent halfway through
the FY; or, slightly over 70% of our annual budget. We plan to ‘underspend’ enough money
to cover the increase in AG, OAH and court reporter costs. However, should there be
insufficient monies left over, we will prepare a deficiency request asking the Department of
Finance (DOF) to augment our budget to cover the AG and OAH line items.

For several years we have under-spent our authorized budget which has helped us to
‘revert’ money; thus has a positive effect on our fund condition.

Three fund conditions (FC) have been provided to demonstrate how fluid the budget the
process is and what can be achieved when under-spending. (See attachment 3)

The first FC shows estimates as of March 2011.

The second FC shows estimates as of March 2012, including repayment of an outstanding
general fund (GF) loan in the amount of $640k in FY 2011/12.

The third FC shows estimates as of March 2012, including repayment of an outstanding
general fund (GF) loan in the amount of $640k in FY 2012/13.



Depending upon the current year revenue and expenditures, DOF may require the GF loan
be repaid in in 2012/13 rather than this year.

Staff

The Board currently has 11 staff, and 2.0 limited term positions that will be left unfilled as
they expire September 30, 2012. All permanent positions are filled and, as of now, there
are no plans for requesting additional staff.

BreEZe Project (formerly I-Licensing Project):

The BrEZe project is on schedule; our May 2013 deployment remains unchanged. We'll
have more information about the ability to accept payments by credit/debit card for license
renewals later this year. There will plenty of time to let our licensees know of this new
feature. (More information relating to our portion of that cost will be available in the future.)

Regulations
There are several regulatory proposals that the Board has approved (and are not mentioned

in the regulations report). We estimate we will begin the rule-making process this Fall (or
upon completion of the Sunset report).

The approved (but not-yet-noticed) regulatory proposals are as follows:

Topic Section(s) Affected
Retired Status Add new and renumber existing
Continuing Competency 4161
Ethical Standards of Practice 4170

Also, there are several proposals that are in progress and will be presented to the Board for
approval at a future meeting, including:

Topic Section(s) Affected
Disciplinary Guidelines (2012) 4147
Citations 4144
Notification to Consumers 4171
Provide mechanism for OT to request to supervise more than 2 OTAs New

Strategic Plan:

Attached is the revised 2011-2014 Strategic Plan printed by DCA'’s Office of Publications,
Design and Editing. Copies will be mailed to all OT/OTA programs in CA and all Committee
members so that the Board’s goals and objectives can be considered when the Committees
meet to consider and evaluate items. A printable PDF is also on the Board’s website.
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Department of Consumer
Affairs

Board of Occupational
Therapy

Performance Measures
Annual Report (2010 - 2011 Fiscal Year)

To ensure stakeholders can review the Board’s progress in meeting its enforcement goals and
targets, we have developed a transparent system of performance measurement. These
measures are posted publicly on a quarterly basis.

This annual report represents the culmination of the first four quarters worth of data.

Volume
Number of complaints and convictions re»ceived.ﬁ 1

The Board had an annual total of 683 this fis‘galj yeag;"f

Volume

Intake |
Average cycle time from complaint receipt, to the date the complaint was assigned to an
investigator.

The Board has set a target of 2 4days for this measure.

Q3 Avg.
1



Intake & Investigation
Average cycle time from complaint receipt to closure of the investigation process. Does not
include cases sent to the Attorney General or other forms of formal discipline.

The Board has set a target of 270 days for this measure.

179

Formal Discipline
Average number of days to complete the entire enforcement process for cases resulting in ,
formal discipline. (Includes intake and investigation by the Board, and prosecution by the AG)

The Board has set a target of 540 days for this measure.

Probation Violation Response
Average number of days from the date a violation of probation is reported, to the date the
assigned monitor initiates appropriate action.

The Board has set a target of 10 days for this measure.




Department of Consumer Affairs

| ‘Board of Occupational
‘Therapy

Performance Measures
Q1 Report (July - September 2011)

To ensure stakeholders can review the Board’s progress toward meeting its enforcement goals
and targets, we have developed a transparent system of performance measurement. These
measures will be posted publicly on a quarterly basis.

Volume
Number of complaints and convictions received.

Q1 Total: 130

Complaints: 106 Convictions: 26

Q1 Monthly Average: 43

Intake

Average cycle time from complaint recelpt to the date the complaint was assigned to an
investigator.

Target: 2 Days
Q1 Average: 2 Day

wAugUSt Séptem_be,

Target v 2 P
Actual ‘ 1 1

s A S




Intake & Investigation
Average cycle time from complaint receipt to closure of the investigation process. Does not
include cases sent to the Attorney General or other forms of formal discipline.

Target: 270 Days
Q1 Average: 62 Days

.Aug.ug,t.., ........
270 270
91 57

Formal Discipline
Average number of days to complete the entire enforcement process for cases resulting in
formal discipline. (Includes intake and investigation by the Board, and prosecution by the AG)

Target: 540 Days
Q1 Average: 699 Days

800

Target
Actual

Probation Intake

Average number of days from monitor assignment, to the date the monitor makes first
contact with the probationer.

Target: 10 Days -
Q1 Average: 8 Days

15

Sept o be, S




Probation Violation Response
Average number of days from the date a violation of probation is reported, to the date the
assigned monitor initiates appropriate action.

Target: 10 Days
Q1 Average: 4 Days

QONDBOON

e

. lgep't‘é}nbvé*r i
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Department of Consumer Affairs

‘Board of Occupational
‘Therapy

Performance Measures
Q2 Report (October - December 2011)

To ensure stakeholders can review the Board's progress toward meeting its enforcement goals
and targets, we have developed a transparent system of performance measurement. These
measures will be posted publicly on a quarterly basis.

Volume
Number of complaints and convictions received.

Q2 Total: 116
Complaints: 100 Convictions: 16

Q2 Monthly Average: 39

December
38

Intake ,
Average cycle time from complaint receipt, to the date the complaint was assigned to an
investigator.

Target: 2 Days
Q2 Average: 4 Day .

O RNWhkUOODO

Target 2
Actual 3




Intake & Investigation
Average cycle time from complaint receipt to closure of the investigation process. Does not
include cases sent to the Attorney General or other forms of formal discipline.

Target: 270 Days
Q2 Average: 98 Days

octobér o Novembe, R ‘[)eCe‘m.bé“r‘
270

90

Formal Discipline
Average number of days to complete the entire enforcement process for cases resulting in
formal discipline. (Includes intake and investigation by the Board, and prosecution by the AG)

Target: 540 Days ,
Q2 Average: 521 Days

800
600 - e, o p M. i
400

200

. chéber s November . Decemb e,
540 540 540
Actual 424 ) 306

O ———————

Probation Intake

Average number of days from monitor assignment, to the date the monitor makes first
contact with the probationer.

Target: 10 Days
Q2 Average: 8 Days

=

OO0 ON

December
10
5




Probation Violation Response
Average number of days from the date a violation of probation is reported, to the date the

assigned monitor initiates appropriate action.
Target: 10 Days
Q2 Average: 4 Days

December

10 10
1 2




CALIFORNIA BOARD OF
OCCUPATIONAL THERAPY

Strategic Plan
2011-2014



Board Members

Bobbi Jean Tanberg, BS, COTA/L, ATP, President
Nancy Michel, Public Member, Vice President
Eric Alegria, Public Member

Mary M. Evert, MBA, OTR/L, FAOTA, Scd(Hon.)
Linda Florey, OTR/L, Secretary

Luella Grangaard, OTR/L

Kathay Lovell, Public Member

Senior Board Staff

Heather Martin, Executive Officer

Jeff Hanson, Enforcement Manager



Introduction

The California Board of Occupational Therapy (Board), established on
January 1, 2001 (Senate Bill 1046, Chapter 697, Statutes of 2000), protects
the health, safety, and welfare of california consumers by regulating the
practice of occupational therapists and occupational therapy assistants. Board
members meet four to six times annually to set policy, develop legislation and
regulations that identify education, experience and examination requirements

for licensure and establish and enforce professional standards of practice.






VISION

The California Board of Occupational Therapy is a model organization for occupational therapy state
regulatory boards, ensuring consumer protection and quality occupational therapy.

MISSION

The mission of the California Board of Occupational Therapy is to regulate occupational therapy by
serving and protecting california’s consumers and licensees.

CORE VALUES

The California Board of Occupational Therapy will strive for the highest possible quality
throughout all of its programs making it a progressive and responsive organization by:

Providing excellent customer service to consumers, licensees, employers and other
stakeholders;
Promoting, applying, and enforcing ethical standards of occupational therapy;

Implementing fair and consistent application of the laws and regulations governing occupational
therapy;

Recognizing and supporting the diverse practice settings and roles in occupational therapy;
Encouraging active participation by stakeholders through access to the board;

Ensuring a high level of professionalism, efficiency, and effectiveness by the board members
and staff.



STRATEGIC GOALS

The following strategic goals were identified:

Goal 1:
enforce the laws and regulations governing occupational therapy by effectively investigating complaints,
non-compliance, and irregularities, and concluding with an appropriate response.

Goal 2:
ensure those seeking licensure meet professional standards of conduct, education, fieldwork, and
examination.

Goal 3:

monitor evolving trends and standards in occupational therapy, modify statutes and regulations as
needed, and promptly inform licensees of these changes, secure necessary funding and ensure
responsive staff processes.

Goal 4:
inform the public and other entities about occupational therapy requirements, evidence-based
practices, standards and trends through accessible “green” communication methods.



STRATEGIC GOALS AND OBJECTIVES

Goal 1:

Enforce the laws and regulations governing occupational therapy by effectively
investigating complaints, non-compliance, irregularities, and conclude with an
appropriate response.

1.1 Fully audit no less than 5 percent of renewing licensees, to determine if continuing
competency requirements are met.

1.2 Establish and maintain a pool of 20 practice reviewers to review enforcement cases.
1.3 Target 90 percent of complaints investigated by board staff to be completed in 90 days or
less.

1.4 Ensure the enforcement program is sufficiently funded and staffed to ensure consumer
protection with prompt actions.

1.5 Promptly post disciplinary process on board’s website.

Goal 2:
Ensure those seeking licensure meet professional standards of conduct, education,
fieldwork, and examination.

2.1 Research the implications of revised (2008) accreditation council for occupational therapy
education (acote) standards and determine relevance to and impact on advanced practice
requirements by 2013.

2.2 Investigate the value and cost of developing a jurisprudence examination on professional
standards of conduct.



STRATEGIC GOALS AND OBIJECTIVES
(CONTD.)

Goal 3:

Monitor evolving trends and standards in occupational therapy, modify statutes
and regulations as needed and promptly inform licensees of these changes, secure
necessary funding, and ensure responsive staff processes.

3.1

3.2

3.3

34
34.a

3.5

3.6

Goal 4:

Practice committee will identify and track changes in areas of occupational therapy
practice, education and research, and advise the board.

The legislative and regulatory review committee will identify and track legislation and
review regulations which affect occupational therapy practice and advise the board.

Annually review continuing competency requirements relevant to identified best
practices, standards and trends.

Send quarterly notifications to advise and update practitioners of laws and regulations.

Educate practitioners of laws and regulations impacting occupational therapy scope of
practice.

Through on-line licensure (breeze), 80% of the license renewals and initial licensure
applications will be completed via the internet.

Provide at least two board meetings annually and committee meetings when possible
via electronic communication to increase accessibility to board business.

Inform the public and other entities about occupational therapy requirements,

evidence-

based practices, standards and trends through accessible “green”

communication methods.

4.1

4.1.a.

4.1b.

4.2

4.3

Increase education and outreach efforts to consumers regarding laws and regulations
affecting occupational therapy.

Develop and make available consumer-related informational brochures {i.e. ‘what is ot?’
And ‘the complaint process.)

Participate in at least four community programs and public events annually to educate
the public about occupational therapy, subject to travel restrictions and available
funding.

Active collaboration with other health care professionals (i.e. physical therapists,
speech-language pathologists and audiologists, nurses, physicians, social workers and
other mental-health practitioners, etc.) to ensure that those professions and the public
are informed about occupational therapy, and that the occupational therapy regulations
and enforcement procedures are applicable, adequate and relevant.

Active collaboration with the department of health care services, the department

of public health, the department of mental health, the department of aging, the
department of social services, the department of education, the department of
veteran's affairs, the department of corrections and rehabilitation, the legislative
bodies and other governmental entities, and ensure they are adequately informed
about occupational therapy and that their respective laws and regulations are updated
appropriately.



AGENDA ITEM 11

Regulations Update report.

The following is attached for review:
o Regulations Update Report.

e Documentation supporting amendments to CCR Sections 4100, 4101, 4146,
4148 4149, 4149.1, Definitions, Delegation of Certain of Functions, Definitions,
Mental or Physical Examination of Fitness for Licensure, Other Actions
Constituting Unprofessional Conduct, and Revocation for Sexual Contact,
including:
> Notice
» Proposed Text
» Modified Text

e Documentation supporting amendments to CCR Sections 4116, 4117, 4118,
4119, for Sponsored Free Health Care Events, including Definitions,
Sponsoring Entity Registration, Out-of- State Authorization to Participate, and
Termination of Authorization and Appeal, including:

Notice

Proposed Text

Initial Statement of Reasons

Sponsoring Entity Application

Proposed Modified Text

Proposed amended Sponsoring Entity Application

Proposed Resolution (Delegating to DCA the Authority to Receive and

Process Sponsoring Entity Applications on behalf of the Board)

\72A

MY VYY

o Documentation supporting amendment to CCR Section 4155, Advanced
Practice Application to Provide Physical Agent Modalities, including:
» Notice
» Proposed Text
> Advanced Practice Application

o Documentation relating to amendments to CCR Sections 4180, 4184, 4187,
regarding Supervision covered under Agenda Item 8 — nothing provided here.

Teleconference Board Meeting March 22, 2012
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TITLE 16. CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

NOTICE 1S HEREBY GIVEN that the California Board of Occupational Therapy (CBOT)
is proposing to take the action described in the Informative Digest. Any person interested may
present statements or arguments relevant to the proposed action in writing. Written comments,
including those sent by mail, facsimile, or e-mail to the addresses listed under Contact Person in
this Notice, must be received by the Board at its office not later than 5:00 pm on September 5,
2011, or must be received by the CBOT at the hearing.

The CBOT does not intend to hold a hearing in this matter. If any interested party
wishes that a hearing be held, he or she must make the request in writing to the board. The
request must be received in the board office not later than 5:00 pm. on August 22, 2011.

The Board, upon its own motion or at the instance of any interested party, may thereafter
adopt the action substantially as described below or may modify such action if such
modifications are sufficiently related to the original text. With the exception of technical or
grammatical changes, the full text of any modified action will be available for 15 days prior to its
adoption from the person designated-in this Notice as contact person and will be mailed to those
persons who submit written or oral testimony related to this proposal or who have requested
notification of any changes to the action.

Authority and Reference: Pursuant to the authority vested by section 2570.20 of the
Business and Professions Code (BPC), and to implement, interpret or make specific section
2570.28, the Board is proposing changes to Division 39, Title 16 of the California Code of
Regulations (CCR) as follows:

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The following regulatory changes are proposed:
o Amend CCR 4100. Definitions

Current law, BPC section 2570.2, the Occupational Therapy Practice Act, defines basic
terminology related to the licensing of occupational therapists, and the practice of occupational
therapy. Current regulation, CCR Section 4100, adds and defines additional occupational
therapy terminology. Current CCR Section 4100(a) defines the term “Certificate” as
authorization by the board for occupational therapy assistants to practice under the supervision
of licensed occupational therapist. The term “certificate” is a synonym for license or permit.
Current CCR Section 4100(c) includes the term “certificate” as well as the terms license and
permit. ‘

The amendment to CCR 4100 deletes the current section 4100(a) and the term
“certificate” in section 4100(c) to eliminate redundancy and clarify the regulation. The phrase “or
an occupational therapist assistant” is added to the current section 4100(d) to identify
occupational therapy assistants as licensees as well as occupational therapists. Current CCR
section 4100(e) adds the term ‘licensed” to modify “occupational therapist”. All of the
amendments to section 4100 are proposed to clarify the regulation and eliminate redundancy.
The subsections of CCR 4100 have been re-numbered for internal consistency.

In addition, the current language contained in CCR 4100(f), (g), (h) and (i) is deleted.
This deleted language is hereby re-numbered as new section CCR 4146 and is added to the
proposed new Article 5.5, Enforcement.



e Amend CCR 4101. Delegation of Certain Functions

Current law confers specified powers and discretion to the board to facilitate the
processing of disciplinary accusations. The amendment to CCR 4101 specifically:

1. delegates to the board the power to order an examination by one or more physicians or
surgeons to determine whether a licentiate’s ability to practice is impaired due to mental
or physical illness affecting competency by incorporating by reference BPC section 820;

2. delegates to the board the authority to approve a settlement agreement for revocation or
surrender of a license or approve an interim license suspension.

Article 5.5. Enforcement is being added as part of rulemaking file number Z-2010-0601-03.
e CCR 4146. Definitions is added to Article 5.5. Enforcement

Current law authorizes the board to adopt rules in accordance with the
Administrative Procedure Act relating to professional conduct including the establishment of
ethical standards of practice for persons holding a license to practice occupational therapy.

The current language of CCR 4100(f), (g), (h) and (i) proposed to be deleted from CCR
4100. Definitions, is hereby renumbered as section CCR 4146 and is added to the proposed
new Article 5.5 Enforcement. The new section 4146 specifically:

1. defines incompetence, negligence and gross negligence as unprofessional
conduct for purposes of requirements for licensure;

2. establishes that conviction of crimes involving conduct substantially related to the
qualifications, functions or duties of an occupational therapy practitioner if it
evidences present or potential unfitness of a licensee;

3. specifies crimes that demonstrate conduct inconsistent with public health, safety
or welfare.

4. relocates the deleted language to the new Article 5.5. Enforcement. for clarity and
renumbered for internal consistency.

e CCR 4148. Mental or Physical Examination of Fitness for Licensure is added to Article
5.5. Enforcement

Current law authorizes the board to order an examination by one or more physicians or
surgeons to determine whether a licentiate’s ability to practice is impaired due to mental or
physical illness affecting competency by incorporating by reference BPC Section 820. The
addition of CCR 4148 specifically:

1. confirms BPC section 820 in reguiatory form;
2. authorizes the board to pay the full cost of any such examination.

e CCR 4149. Other Actions Constituting Unprofessional Conduct is added to Article 5.5

Current law empowers the board to adopt rules relating to professional licensure and the
establishment of ethical standards of practice for persons holding a license to practice
occupational therapy in this state. The addition of CCR 4149 specifically:

1. identifies additional acts constituting unprofessional conduct primarily relating
to the prosecution disciplinary proceedings against a licensee, other than
violations of the California Penal Code.



e CCR 4149.1 Revocation for Sexual Contact is added to Article 5.5. Enforcement

Current law empowers the board to adopt rules relating to professional licensure and the
establishment of ethical standards of practice for persons holding a license to practice
occupational therapy in this state. The addition of CCR 4149 specifically:

1. defines the term “sexual contact” for purposes of disciplinary proceedings;

2. incorporates by reference Section 44010 of the Education Code which defines the
term “sex offense” and enumerates the Penal Code Sections which constitute a
sex offense for purposes of license revocation proceedings;

3. prohibits an order staying the revocation of a license to be included in a proposed
decision of revocation.

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies _or
Costs/Savings in Federal Funding to the State: None

Non-discretionary Costs/Savings to Local Agencies: None
Local Mandate: None

Cost to Any Local Agency or_School District for Which Government Code Sections
17500-17630 Requires Reimbursement: None

Business Impact: This regulation will not have a significant statewide adverse economic
impact directly affecting businesses including the ability of California businesses to
compete with businesses from other states. Businesses that employ occupational
therapy practitioners would be affected if the practitioner had committed an act that
resulted in revocation of the license thereby resulting in loss of income to the business
and result in costs to recruit a replacement.

Impact on Jobs/New Businesses:

The Board has determined that this regulatory proposal will not have any impact on the
creation of jobs or new businesses or the elimination of jobs or existing businesses or
the expansion of businesses in the State of California.

Cost Impact on Representative Private Person or Business: The Board is not aware of
any cost impacts that a representative private person or business would necessarily
incur in reasonable compliance with the proposed action.

Effect on Housing Costs: None
EFFECT ON SMALL BUSINESS

The Board has determined that the proposed regulation would not have a significant
economic impact on small businesses with the exception of private occupational therapy
practitioners that have their license revoked.

CONSIDERATION OF ALTERNATIVES

The Board must determine that no reasonable alternative considered by it or that has
otherwise been identified and brought to its attention would either be more effective in carrying
out the purpose for which the action is proposed or would be as effective as and less

3



burdensome to affected private persons than the proposal described in this Notice. Adoption of
the proposed regulatory action is consistent with the concept of transparency of government.

TEXT OF PROPOSAL AND INITIAL STATEMENT OF REASONS AND INFORMATION

The Board has prepared an initial statement of reasons that sets forth the reasons for
the proposed action and has all the information upon which the proposal is based.

Copies of the exact language of the proposed regulation and of the initial statement of
reasons, and all of the information upon which the proposal is based, may be obtained from our
website as listed below or upon written request from the contact person listed below.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE

All the information upon which the proposed regulation is based is contained in the
rulemaking file, which is available for public inspection by contacting the person named below.

You may obtain a copy of the final statement of reasons once it has been prepared, by
making a written request to the contact person named below or by accessing the Board’s
website as listed below.

CONTACT PERSON
Inquiries or comments concerning the proposed rulemaking action may be addressed to:

Jeff Hanson

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

(916) 263-2294

(916) 263-2701 (FAX)

cbot@dca.ca.gov

The backup contact person is:

Heather Martin

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

(916) 263-2294

(916) 263-2701 (FAX)

cbot@dca.ca.gov

Website Access: All materials regarding this proposal can be found on-line at
www.bot.ca.gov > Laws and Regulations > Proposed Regulations.


mailto:cbot@dca.ca.gov
mailto:cbot@dca.ca.gov
http://www.bot.ca.gov

CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
PROPOSED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations
Sections 4100, 4101, 4146, 4148, 4149, and 4149.1
Specific Language
Proposed amendments are shown by strikeeut for deleted text and underlined for new text.
Amend Title 16, Division 39, California Code of Regulations to read as follows:

1. Section 4100 is amended to read as follows:

§ 4100. Definitions.

In addition to the definitions found in Business and Professions Code section 2570.2, the
following terms are used and defined herein:

{b} (a) “Code” means the Business and Professions Code.

{e} (b) “Holder” means the person to whom a licenseeertificate or limited permit has been
issued by the board.

(& (c) “License” means the authority granted by the board to a person to offer occupational
therapy services as an occupational therapist or an occupational therapy assistant.

{e) (d) ‘Limited permit’ means the authority granted by the board to a person to offer
occupational therapy services under the direction and appropriate supervision of an licensed
occupational therapist.




Renal-Code-
§)e) “The Occupational Therapy Practice Act” or “Act” means Chapter 5.6 of Division 2, of the
Business and Professions Code.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
2570, 2570.2 and 2570.5, Business and Professions Code.

2. Section 4101 is amended to read as follows:
§ 4101. Delegation of Certain Functions.

Except for those powers reserved exclusively to the "agency itself” under the Administrative
Procedure Act (section 11500 et seq. of the Government Code). tFhe power and discretion
conferred by law upon the Board to order an examination pursuant to section 820 of the Code,
receive and file accusations and statements of issues; issue notices of defense; determine the
time and place of hearings under Section 11508 of the Government Code; issue subpoenas
and subpoenas duces tecum; set and calendar cases for hearing and perform other functions
necessary to the dispatch of the business of the Board in connection with proceedings under
the provisions of Sections 11500 through 11528 of the Government Code, prior to the hearing
of such proceedings, including the authority to approve a settlement agreement for revocation
or surrender of a license, adoption of default decisions, or approve an interim license
suspension; and the certification and delivery or mailing of copies of decisions under Section
11518 of the Government Code are hereby delegated to and conferred upon the executive
officer of the Board.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
480, 2570.1, 2570.6, 2570.17, 2570.19, 2570.20, and 2570.23, Business and Professions
Code and Sections 11500 et.seq., and 11415.60, Government Code.

NOTE: Aricle 5.5 as referenced in numbers 3- 7 below, is being added as part of rulemaking
file number Z-2010-0601-03.

3. Section 4146 is added to Article 5.5, Enforcement, to read as follows:

§ 4146. Definitions.

(a) “Incompetence’” is the lack of possession of or the failure to exercise that degree of
knowledge. learning, skill, ability, care or experience ordinarily possessed and exercised by a

competent licensed professional.
(b) “Nedgligence” is a departure from the standard of care, which under similar circumstances,

would have been ordinarily exercised by a competent licensed professional.
(c) “Gross negligence” is an extreme departure from the standard of care, which under similar

circumstances. would have been ordinarily exercised by a competent licensed professional.
(d) For the purposes of denial, suspension, or revocation of a license, a crime or act shall be

considered to be “substantially related to the qualifications, functions or duties of an

2



occupational therapy practitioner,” if it evidences present or potential unfitness of a licensee to
perform the functions authorized by his or her license or in 2 manner inconsistent with the
public health, safety, or welfare. Such crimes or acts include but are not limited to those
involving the following:

(1) Violating or attempting to violate, directly or indirectly, or assisting or abetting the violation
of or conspiring to violate any provision or term of the Occupational Therapy Practice Act.

(2) Fiscal dishonesty, theft or larceny.
(3) An incident involving controlled substances to the extent that practice is impaired or a

threat to the health or safety of themselves or others.

(4) Conviction of a crime involving harassment or stalking (as defined by the Penal Code).
(5) Conviction of a crime involving lewd conduct, prostitution or solicitation thereof, or
pandering and/or indecent exposure (as defined by the Penal Code).

(6) Assaultive or abusive conduct including, but not limited to, those violations listed in
subdivision (d) of Penal Code Section 11160.

(7) Failure to comply with any mandatory reporting requirements.

(8) Any conviction or act subject to an order of registration pursuant to Section 290 of the
Penal Code.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
2570. 2570.2 and 2570.5, Business and Professions Code.

4. Section 4148 is added to Article 5.5, Enforcement, to read as follows:

§ 4148. Mental or Physical Examination of Fitness for Licensure.

In addition to any other requirements for licensure, whenever it appears that an applicant for a
license may be unable to practice occupational therapy safely because the applicant’s ability to

practice may be impaired due to mental iliness or physical illness affecting competency, the
board may require the applicant to be examined by one or more physicians and surgeons or
psvchologists designated by the board. The board shall pay the full cost of such examination.
An applicant’s failure to comply with the requirement shall render his or her application
incomplete.

The report of the evaluation shall be made available to the applicant.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
2570.6 and 2570.26. Business and Professions Code.

5 Section 4149 is added to Article 5.5, Enforcement, to read as follows:

§ 4149. Other Actions Constituting Unprofessional Conduct.

In addition to the conduct described in Section 2570.28(a) and 2570.29 of the Code,
“unprofessional conduct” also includes but is not limited to the following:

(a) Including or permitting to be included any of the following provisions in an agreement to
settle a civil dispute arising from the licensee’s practice, whether the agreement is made

before or after the filing of an action:
(1) A provision that prohibits another party to the dispute from contacting, cooperating, or filing

a complaint with the board.




(2) A provision that requires another party to the dispute to withdraw a complaint the party has
filed with the board.

(b) Failure to provide to the board, as directed, lawfully requested certified copies of
documents within 15 days of receipt of the request or within the time specified in the request,
whichever is later, unless the licensee is unable to provide the certified documents with this
time period for good cause, including but not limited to, physical inability to access the records
in the time allowed due to iliness or travel. This subsection shall not apply to a licensee who
does not have access to, and control over, medical records.

(c) Failure to cooperate and participate in any board investigation pending against the
licensee. This subsection shall not be construed to deprive a licensee of any privilege
guaranteed by the Fifth Amendment to the Constitution of the United States, or any other
constitutional or statutory privilege. This subsection shall not be construed to require a licensee
to cooperate with a request that would require the licensee to waive any constitutional or
statutory privilege or to comply with a request for information or other matters within an
unreasonable period of time in light of the time constraints of the licensee’s practice. Any
exercise by a licensee of any constitutional or statutory privilege shall not be used against the
licensee in a regulatory or disciplinary proceeding against the licensee.

(d) Failure to report to the board within 30 days any of the following:

(1) The bringing of an indictment or information charging a felony against the licensee.

(2) The arrest of the licensee.

(3) The conviction of the licensee, including any verdict of quilty, or pleas of guilty or no
contest, of any felony or misdemeanor.

(4) Any disciplinary action taken by another licensing entity or authority of this state or of
another state or an agency of the federal government or the United States military.

(e) Failure or refusal to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
2570.28 and 2570.29, Business and Professions Code.

6. Section 4149.1 is added to Article 5.5, Enforcement, to read as follows:

§ 4149.1. Revocation for Sexual Contact.

Notwithstanding the disciplinary guidelines, any proposed decision issued in accordance with
the procedures set forth in Chapter 5 (commencing with Section11500) of Part 1 of Division 3

of Title 2 of the Government Code that contains any finding of fact that the licensee engaged in
any act of sexual contact, which is defined as sexual intercourse or the touching of an intimate
part of a patient for the purpose of sexual arousal, gratification, or abuse, with a patient, or has
committed an act or been convicted of a sex offense as defined in Section 44010 of the

Education Code, shall contain an order revoking the license. The proposed decision shall not
contain an order staying the revocation of the license.

Note: Authority cited: Section 2570.20 Business and Profession Code, and Section 11400.20,
Government Code. Reference: Sections 475, 480, 481, 482, 490, 496, 2570.26. 2570.27,
2570.28. 2570.29, 2570.30, 2570.31, 2570.32, Business and Professions Code: Section
44010, Education Code; and Sections 11400.20 and 11425.50(e), Government Code.




CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
PROPOSED MODIFIED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations

Sections 4101 and 4146

Specific Language

Proposed amendments are shown by strikeeut for deleted text and underlined for new text.
Modifications to the proposed text are shown by deuble-strikeest for deleted text and double
underline for new text.

Amend Title 16, Division 39, California Code of Regulations to read as follows:
§ 4101. Delegation of Certain Functions.

Except for those powers reserved exclusively to the “agency itself” under the Administrative
Procedure Act (section 11500 et seq. of the Government Code), tFhe power and discretion
conferred by law upon the Board to order an examination pursuant to section 820 of the Code,
receive and file accusations and statements of issues; issue notices of defense; determine the
time and place of hearings under Section 11508 of the Government Code; issue subpoenas
and subpoenas duces tecum; set and calendar cases for hearing and perform other functions
necessary to the dispatch of the business of the Board in connection with proceedings under
the provisions of Sections 11500 through 11528 of the Government Code, prior to the hearing
of such proceedings, including the authority to approve a settiement agreement for revocation
or surrender of a license, adestion-ef-gefault-desisiens: or approve an interim license
suspension; and the certification and delivery or mailing of copies of decisions under Section
11518 of the Government Code are hereby delegated to and conferred upon the executive
officer of the Board.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
480, 2570.1, 2570.6, 2570.17, 2570.19, 2570.20, and 2570.23, Business and Professions
Code and Sections 11500 et.seq., and 11415.60, Government Code.

§ 4146. Definitions.

(a) “Incompetence” is the lack of possession of or the failure to exercise that degree of
knowledge. learning. skill, ability, care or experience ordinarily possessed and exercised by a

competent licensed professional.
(b) “Negligence” is a departure from the standard of care. which under similar circumstances,

would have been ordinarily exercised by a competent licensed professional.
(c) “Gross negligence’ is an extreme departure from the standard of care, which under similar

circumstances, would have been ordinarily exercised by a competent licensed professional.
(d) For the purposes of denial, suspension, or revocation of a license, a crime or act shall be

considered to be “substantially related to the qualifications, functions or duties of an
occupational therapy practitioner.” if it evidences present or potential unfitness of a licensee to
perform the functions authorized by his or her license or in a manner inconsistent with the
public health, safety, or welfare. Such crimes or acts include but are not limited to those
involving the following:




(1) Violating or attempting to violate, directly or indirectly. or assisting or abetting the violation
of or conspiring to violate any provision or term of the Occupational Therapy Practice Act.

(2) Fiscal dishonesty, theft or larceny.

(3) An incident involving controlled substances or alcohol to the extent that practice is impaired
or a threat to the health or safety of themselves or others.

(4) Conviction of a crime involving harassment or stalking (as defined by the Penal Code).
(5) Conviction of a crime involving lewd conduct, prostitution or solicitation thereof, or
pandering and/or indecent exposure (as defined by the Penal Code).

(6) Assaultive or abusive conduct including. but not limited to, those violations listed in
subdivision (d) of Penal Code Section 11160.

(7) Failure to comply with any mandatory reporting reguirements.

(8) Any conviction or act subject to an order of reqistration pursuant to Section 290 of the
Penal Code.

Note: Authority cited: Section 2570.20, Business and Professions Code. Reference: Sections
2570. 2570.2 and 2570.5, Business and Professions Code.




TITLE 16. CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

NOTICE IS HEREBY GIVEN that the California Board of Occupational Therapy
(CBOT) is proposing to take the action described in the Informative Digest. Any person
interested may submit statements or arguments relevant to the action proposed in writing.
Written comments, including those sent by mail, facsimile, or email to the addresses listed
under Contact Person in this Notice, must be received by the Board at its office not later than
5:00 pm on September 5, 2011.

The Board does not intend to hold a hearing in this matter. If any interested party
wishes that a hearing be held, he or she must make the request in writing to the CBOT. The
request must be received in the CBOT office not later than 5:00 pm August 22, 2011.

The CBOT, upon its own motion or at the instance of any interested party, may
thereafter adopt the proposals substantially as described below or may modify such proposals if
such modifications are sufficiently related to the original text. With the exception of technical or
grammatical changes, the full text of any modified proposal will be available for 15 days prior to
its adoption from the person designated in this Notice as Contact Person and will be mailed to
those persons who submit written or oral testimony related to this proposal or who have
requested notification of any changes to the proposal.

Authority and Reference: Pursuant to the authority vested by Business and Professions
Code Sections 901 and 2570.20, and to implement, interpret or make specific Section 901 of
said Code, the board is considering changes to Division 39 of Title 16 as follows:

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The CBOT proposes to adopt Sections 4116, 4117, 4118, and 4119, in Article 2.1 of Division
39, Title 16, relating to Sponsored Free Health Care Events.

On September 23, 2010, Governor Arnold Schwarzenegger signed AB 2699 (Bass, Chapter
270, Statutes of 2010), enacting Business and Professions Code (BPC) Section 901 (“§ 9017),
which took effect January 1, 2011. This statute provides a regulatory framework for certain
health care events at which free care is offered to uninsured or under-insured individuals by
volunteer health care practitioners where those practitioners may include individuals who may
be licensed in one or more states but are not licensed in California. Prior to this enactment,
licensing laws precluded the participation of volunteers licensed outside of California. § 901
defines “sponsoring entities,” “sponsored events,” and “health care practitioners,” and sets forth
requirements for registration of sponsoring entities and authorization for participation by
practitioners licensed in other states by the various boards responsible for licensure and
regulation of healing arts.

These proposed regulations would implement, interpret, and make specific the provisions of §
901 by specifying procedures and forms to be used by sponsoring entities and out-of-state
practitioners who desire to participate in sponsored events. The board’s highest priority is the
protection of the public and these proposed regulations are intended to implement § 901 in a
manner that will provide the greatest protection for the people of California.



The CBOT is hereby incorporating by reference the following forms:

Sponsored Free Health Care Events-Registration of Sponsoring Entity, CBOT 901-A
(Rev 9/2011)

Request for Authorization to Practice Without a California License at a Registered Free
Health Care Event, CBOT 901-B (Rev 9/2011)

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies or
Costs/Savings in Federal Funding to the State: None

Non-discretionary Costs/Savings to Local Agencies: None.
Local Mandate: None.

Cost to Any Local Agency or School District for Which Government Code Sections
17500-17630 Require Reimbursement: None.

Business Impact: This regulation will not have a significant statewide adverse economic
impact directly affecting businesses including the ability of California businesses to
compete with businesses in other states. This initial determination is based on
evidence/documents/testimony:

The regulation impacts nonprofit organizations sponsoring free health care events and
practitioners from other states volunteering in California. There is some impact to the
out-of-state volunteers in that they will be required to submit the processing fee to
receive authorization to participate. This fee will have to be factored into the cost of the
individual's volunteered services. The fee may be covered by sponsoring entities, who
will also incur minor costs with respect to maintaining records for their volunteers,
reporting to Boards after the events and filing a registration as appropriate. Those costs
are imposed by the statute and not by the proposed regulations.

impact on Jobs/New Businesses:

The Board has determined that this regulatory proposal will not have any impact on the
creation of jobs or new businesses or the elimination of jobs or existing businesses or
the expansion of businesses in the State of California.

COST IMPACT ON REPRESENTATIVE PRIVATE PERSON OR BUSINESS:

There is no significant impact on private business or representative private

persons, except to clarify licensee representations that demonstrate professional qualifications
of occupational therapy practitioner(s) to be in a manner inconsistent with the public health,
safety or welfare. Minor costs will be involved in respect to the maintenance of records of
volunteers, reporting to the CBOT after the event, and filing a registration as appropriate.

EFFECT ON HOUSING COSTS: None




EFFECT ON SMALL BUSINESS:

There is no significant cost impact on small business. Minor costs will be involved in
respect to the maintenance of records of volunteers, reporting to the CBOT after the event, and
filing a registration as appropriate.

CONSIDERATION OF ALTERNATIVES:

The Board must determine that no reasonable alternative considered by it or that has
otherwise been identified and brought to its attention would either be more effective in carrying
out the purpose for which the action is proposed, or be as effective as and less burdensome to
affected private persons than the proposal described in this Notice.

TEXT OF PROPOSAL AND INITIAL STATEMENT OF REASONS AND
INFORMATION:

The Board has prepared an initial statement of reasons that sets forth the reasons for
the proposed action and has all the information upon which the proposal is based.

Copies of the exact language of the proposed regulation, any documents incorporated
by reference, and of the initial statement of reasons, and all of the information upon which the
proposal is based, may be obtained from the Board's website as listed below or upon written
request from the contact person listed below.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE:

All the information upon which the proposed regulation is based is contained in the
rulemaking file, which is available for public inspection by contacting the person named below.

You may obtain a copy of the final statement of reasons once it has been prepared, by
making a written request to the contact person named below or by accessing the Board’s
website as listed below.

CONTACT PERSON:

Inquiries or comments concerning the proposed rulemaking action may be addressed to:

Jeff Hanson

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

(916) 263-2294 (Tel)

(916) 263-2701 (Fax)

cbot@dca.ca.gov

The backup contact person is:

Heather Martin


mailto:cbot@dca.ca.gov

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

(916) 263-2294 (Tel)

(916) 263-2701 (Fax)

cbot@dca.ca.gov

Website Access: All materials regarding this proposal can be found on-line
at www.bot.ca.gov > Laws and Regulations > Proposed Regulations.


mailto:cbot@dca.ca.gov
http://www.bot.ca.gov

CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
PROPOSED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations
Sections 4116, 4117, 4148, and 4119

Add Article 2.1 to Division 39 of Title 16 to read as follows:

Article 2.1.

Sponsored Free Health Care Events—Requirements for Exemption.

§4116. Definitions.

For the purposes of section 901 of the Business and Professions Code:

(a) “Community-based organization” means a public or private nonprofit organization that is
representative of a community or a significant segment of a community, and is engaged in
meeting human, educational, environmental, or public safety community needs.

(b) “Out-of-state practitioner” means a person who is not licensed in California to engage in
the practice of occupational therapy, nor has previously had an application denied by the
Board, but who holds a current valid and unrestricted license, registration, or certificate in
good standing in another state, district, or territory of the United States to practice as an

occupational therapist or occupational therapy assistant.

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code.
Reference: Section 901, Business and Professions Code.

4117. Sponsoring Entity Registration and Recordkeeping Reguirements.

(a) Registration. A sponsoring entity that wishes to provide, or arrange for the provision of,
health care services at a sponsored event under section 901 of the code shall register with
the board not later than 90 calendar days prior to the date on which the sponsored event is
scheduled to begin. A sponsoring entity shall register with the board by submitting to the
board a completed Form CBOT 901-A (Rev. 9/2011). which is hereby incorporated by
reference.

(b) Determination of Completeness of Form. The board may, by resolution, delegate to the
Department of Consumer Affairs the authority to receive and process Form CBOT 901-A
(Rev. 9/2011) on behalf of the Board. The Board or its delegatee shall inform the sponsoring
entity in writing within 20 calendar days of receipt of the form that the form is either complete
and the sponsoring entity is registered or that the form is deficient and what specific
information or documentation is required to complete the form and be registered. The board
shall reject the registration if all of the identified deficiencies have not been corrected at least

30 days prior to the commencement of the sponsored event.




(c) Recordkeeping Requirements. Regardiess of where it is located, a sponsoring entity shall
maintain at a physical location in California a copy of all records required by section 901 as
well as a copy of the authorization for participation issued by the board to an out-of-state
practitioner. The sponsoring entity shall maintain these records for a period of at least five
years after the date on which a sponsored event ended. The records may be maintained in
either paper or electronic form. The sponsoring entity shall notify the board at the time of
registration as to the form in which it will maintain the records. In addition, the sponsoring
entity shall keep a copy of all records required by section 901(q) of the code at the physical
location of the sponsored event until that event has ended. These records shall be available
for inspection and copying during the operating hours of the sponsored event upon request of

any representative of the board.

(d) Notice. A sponsoring entity shall place a notice visible to patient at every station where
patients are being seen by an occupational therapist or occupational therapy assistant. The
notice shall be in at least 48 point type in Arial font and shall include the following statement

and information:

NOTICE

Occupational therapists and occupational therapy assistants providing
health care services at this health fair are either licensed and requlated by

the California Board of Occupational Therapy or hold a current valid license

from another state and have been authorized to provide health care
services in California only at this specific health fair.

For more information:

CA Board of Occupational Therapy
1-800-952-5210 or 1-916-263-2294

www.bot.ca.gov

(e) Regquirement for Prior Board Approval of Qut-of-State Practitioner. A sponsoring entity

shall not permit an out-of-state practitioner to participate in a sponsored event unless and

until the sponsoring entity has received written approval from the board.

(f) Report. Within 15 calendar days after a sponsored event has concluded, the sponsoring
entity shall file a report with the board summarizing the details of the sponsored event. This
report may be in a form of the sponsoring entity’s choosing, but shall include, at a minimum,
the following information:

(1) The date(s) of the sponsored event;

(2) The location(s) of the sponsored event;

(3) The type(s) and general description of all health care services provided at the

sponsored event; and
(4) A list of each out-of-state practitioner granted authorization pursuant to this article

who participated in the sponsored event, along with the license number of that
practitioner.



http://www.bot.ca.gov

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code.
Reference: Section 901, Business and Professions Code.

§ 4118. Out-of-State Practitioner Authorization to Participate in Sponsored Event

(a) Request for Authorization to Participate. An out-of-state practitioner (“applicant”) may
request authorization from the board to participate in a sponsored event and provide such
health care services at the sponsored event as would be permitted if the applicant were
licensed by the board to provide those services. An applicant shall request authorization by
submitting to the board a completed Form CBOT 901-B (Rev. 09/2011), which is hereby
incorporated by reference, accompanied by a non-refundable, non-transferable processing
fee of fifty dollars ($50). The applicant shall also furnish either a full set of fingerprints or
submit a Live Scan inquiry to establish the identity of the applicant and to permit the board to
conduct a criminal history record check. The applicant shall pay any costs for furnishing the
fingerprints and conducting the criminal history record check. This requirement shall apply
only to the first application for authorization that is submitted by the applicant.

(b) Response to Request for Authorization to Participate. Within 20 calendar days of
receiving a completed request for authorization, the board shall notify the sponsoring entity or
local governmental entity whether that request is approved or denied.

(c) Denial of Request for Authorization to Participate.

(1) The board shall deny a request for authorization to participate if:

(A) The submitted form is incomplete and the applicant has not responded within
7 calendar days to the board’s request for additional information: or

(B) The applicant has not graduated from a school or program approved by the
Accreditation Council for Occupational Therapy Education, its predecessor
organization, or otherwise approved by the board:; or

(C) The applicant has not passed the examination administered by the National
Board for Certification in Occupational Therapy or its predecessor organization;
or

(D) The applicant has failed to comply with a requirement of this article or has
committed any act that would constitute grounds for denial of an application for

licensure by the board; or

(E) The applicant does not possess a current, active, and valid license in good
standing.

The term “good standing” means the applicant:

(i) Has not been charged with an offense for any act substantially related to
the practice for which the applicant is licensed by any public agency;
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(i) Has not entered into any consent agreement or been subject to an
administrative decision that contains conditions placed upon the applicant's
professional conduct or practice, including any voluntary surrender of
license;

(i) Has not been the subject of an adverse action nor judgment resulting
from the practice for which the applicant is licensed that the board
determines constitutes evidence of a pattern or negligence or
incompetence.

(F) The board has been unable to obtain a timely report of the results of the
criminal history check.

(2) The board may deny a request for authorization to participate if:

(A) The request is received less than 20 calendars days before the date on which the
sponsored event will beqin; or

(B) The applicant has been previously denied a request for authorization by the board
to participate in a sponsored event; or

(C) The applicant has previously had an authorization to participate in a sponsored
event terminated by the board; or

(D) The applicant has been previously disciplined or denied licensure by the California
Board of Occupational Therapy.

(d) Appeal of Denial. An applicant requesting authorization to participate in a sponsored
event may appeal the denial of such request by following the procedures set forth in section

4119.

NOTE: Authority cited: Sections 901 and 2570.20. Business and Professions Code.
Reference: Section 901, Business and Professions Code.

§ 4119. Termination of Authorization and Appeal.

(a) Grounds for Termination. The board may terminate an out-of-state practitioner’s
authorization to participate in a sponsored event for any of the following reasons:

(1) The out-of-state practitioner has failed to comply with any applicable provision of this
article_or any applicable practice requirement or regulation of the board.

(2) The out-of-state practitioner has committed an act that would constitute grounds for
discipline if done by a licensee of the board.

(3) The board has received a credible complaint indicating that the out-of-state practitioner is
unfit to practice at the sponsored event or has otherwise endangered consumers of the

practitioner’s services.




(b) Notice of Termination. The board shall provide both the sponsoring entity or local
government entity and the out-of-state practitioner with a written notice of the termination,
including the basis for the termination. If the written notice is provided during a sponsored
event. the board may provide the notice to any representative of the sponsored event on the
premises of the event.

(c)_Consequences of Termination. An out-of-state practitioner shall immediately cease his or
her participation in a sponsored event upon receipt of the written notice of termination.

Termination of authority to participate in a sponsored event shall be deemed a disciplinary
measure reportable to the national practitioner data bank and the healthcare integrity

protection data bank. In addition, the board shall provide a copy of the written notice of
termination to the licensing authority of each jurisdiction in which the out-of-state practitioner
is licensed.

(d) Appeal of Termination. An out-of-state practitioner may appeal the board’s decision to
terminate an authorization in the manner provided by section 901(j)(2) of the code. The
request for an appeal shall be considered a request for an informal hearing under the
Administrative Procedure Act.

(e) Agency Conference Option. In addition to requesting a hearing, the out-of-state
practitioner may request an informal conference with the executive officer regarding the
reasons for the termination of authorization to participate. The executive officer shall, within
30 days from receipt of the request. hold an informal conference with the out-of-state
practitioner. At the conclusion of the informal conference, the executive officer may affirm or
dismiss the termination of authorization to participate. The executive officer shall state in
writing the reasons for his or her action and mail a copy of his or her findings and decision to
the out-of-state practitioner within ten days from the date of the informal conference. The
out-of-state practitioner does not waive his or her request for a hearing to contest a
termination of authorization by requesting an informal conference. If the termination is
dismissed after the informal conference, the request for a hearing shall be deemed to be
withdrawn.

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code.
Reference: Section 901, Business and Professions Code.




CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

INITIAL STATEMENT OF REASONS

Subiject Matter of Proposed Regulations: Sponsored Free Health Care Events
Section(s) Affected: Titie 16, Division 39, Adopt Sections 4116, 4117, 41 18, and 4119.
Introduction

On September 23, 2010, Governor Amold Schwarzenegger signed AB 2699 (Bass,
Chapter 270, Statutes of 2010), enacting Business and Professions Code (BPC) Section
901, which took effect January 1, 2011. This statute provides a regulatory framework for
certain health care events at which free care is offered to uninsured or under-insured
individuals by volunteer health care practitioners where those practitioners may include
individuals who may be licensed in one or more states but are not licensed in California.
Prior to this enactment, licensing laws precluded the participation of volunteers licensed
outside of California. Section 901 defines “sponsoring entities,” “sponsored events,” and
“health care practitioners,” and sets forth requirements for registration of sponsoring
entities and authorization for participation by practitioners licensed in other states by the
various boards responsible for licensure and regulation of healing arts.

These proposed regulations would implement, interpret, and make specific the provisions
of Section 901 by specifying procedures and forms to be used by sponsoring entities and
out-of-state practitioners who desire to participate in sponsored events. The board’s
highest priority is the protection of the public and these proposed regulations are intended
to implement Section 901 in a manner that will provide the greatest protection for the
people of California.

Specific Purpose of each adoption, amendment, or repeal:

Adopt section 4116 (Definitions) — This section is needed to clarify the language of the
statute. Specifically, the definition of “community-based organization” is necessary
because there is no statutory definition. The definition of “out-of-state practitioner” is
needed to clarify which practitioners the proposed regulations are intended to affect.

Factual Basis/Rationale:

“Community-based organization” is listed in the statute as one type of sponsoring entity.
There is no definition of such an entity in state statute. The proposed definition of this term
therefore is derived from a federal law (Title 20 USCA section 7801 related to education
law) that does contain a definition of “community-based organization.” This definition
provides much-needed clarity to the term.

The statute defines “health care practitioner” as any person who engages in acts subject to
licensure under Division 2 of the Business and Professions Code. The proposed



regulations, along with the operative provisions of Section 901, however, concern
specifically health care practitioners licensed to practice occupational therapy in other
states and territories. Therefore, in order to provide clarity for purposes of the text of the
regulations, the definition of “out-of-state practitioner” is proposed. The definition is based
upon the criteria set forth in Section 901(b).

Adopt section 4117(a) (Sponsoring Entity Registration) — This section establishes a
timeframe for submission of a sponsoring entity’s registration form and prescribes a
registration form to be used.

Factual Basis/Rationale:

Sponsoring entities are required under Section 901(d) to register with the board if they will
have out-of-state practitioners participating in their sponsored event. Therefore, the
proposed regulation implements the statute by providing a form that a sponsoring entity
can use to meet this requirement. The form includes space for all of the information
required to be submitted under the statute. Also, the proposed regulation requires that
sponsoring entities submit their registration forms no later than 90 days prior to the
sponsored events. This is proposed in order to allow for sufficient time for review of the
registration information and to have the registration in place prior to receipt of participation
authorization requests from out-of-state practitioners.

Adopt section 4117(b) (Determination of Completeness of Form) = This section provides a
mechanism for the board to delegate the receipt and review of the sponsoring entity
registration form along with criteria for accepting or rejecting the registration.

Factual Basis/Rationale:

Because sponsoring entities may be required to register with multiple boards under §
901(d), the proposed regulation allows the board to delegate the authority to receive and
process the registration form to the Department of Consumer Affairs. Assuming that all
applicable boards make this delegation, the sponsoring entity need only file one
registration form and the Department will notify the boards that the sponsoring entity
submitted a complete form. This proposed regulation also specifies that the registration
form need be complete in order to be accepted and that all deficiencies must be corrected
at least 30 days prior to the commencement of the sponsored event. This requirement is
needed in order to ensure the board that the entity has provided all required information
including the correct contact information for the sponsoring entity when the event
commences.

Adopt section 4117(c) (Recordkeeping Requirements) — This section implements and
makes specific the recordkeeping requirements of sponsoring entities set forth in Section
901(9).

Factual Basis/Rationale:

Section 901(g) specifies certain records that sponsoring entities must maintain and
requires entities to furnish these records upon request to the board. In order to implement
these requirements, the proposed regulation specifies that these records must be kept
both at the physical premises of the sponsoring event and at a location in California for the



statutorily required five-year period. Having these records available at the event and,
thereafter, at a location in California is necessary in order to provide the board with access
to the records. Further, the proposed regulation specifies that the records may be kept in
either paper or electronic form and that the sponsoring entity shall notify the board upon
registration of the form of its records. This provision clarifies that either form of records is
acceptable to the board.

Adopt section 4117(d) (Notice) — This section clarifies that authorization must be provided
before a sponsoring entity may allow an out-of-state practitioner to participate in a
sponsored event.

Factual Basis/Rationale:

Section 901 provides for authorization requirements for out-of-state practitioners and for
registration requirements of sponsoring entities. BPC Section 138 requires licensees to
provide notification their clients, customers (or patients) that they are licensed by this state.
This proposed regulation unifies these requirements by providing a consumer notice of the
license status of the occupational therapists and occupational therapy assistants
participating in a sponsored event.

Adopt section 4117(e) (Requirement of Prior Board Approval) - This section requires that
the sponsoring entity provided notice to the public about the licenses status of the
occupational therapists and occupational therapy assistants participating in a sponsored
event.

Factual Basis/Rationale:

Section 901 provides for authorization requirements for out-of-state practitioners and for
registration requirements of sponsoring entities. This proposed regulation connects the
two requirements by clarifying that a sponsoring entity may not permit an out-of-state
practitioner to participate in its event unless and until it receives authorization from the
board.

Adopt section 4117(f) (Post-event Report) — This section specifies the information to be
provided in the report required under § 901(f)

Factual Basis/Rationale:

Section 901(f) requires a report to be filed with the board by a sponsoring entity within 15
days after a sponsored event and sets forth the minimum information to be included. The
statute, however, does not provide any information as to the form of the report. The
proposed regulation makes clear the board will accept a report in whichever form the
sponsoring entity chooses. Also, the proposed regulation includes a requirement of each
participating out-of-state practitioner that the license number be included in the report.
This information is necessary for the board to identify the participants involved.

Adopt section 4118(a) (Request for Authorization to Participate) — This section provides
the mechanism by which an out-of-state practitioner may request authorization to
participate in a sponsored event.



Factual Basis/Rationale:

Out-of-state practitioners who desire to participate in a sponsored event must request
authorization from the board in accordance with § 901(b). The statute specifically requires
the board to prescribe a form and set a processing fee for this purpose. The proposed
regulation implements § 901(b) by incorporating proposed FORM 901-B to be submitted
by the out-of-state practitioner to the board to request authorization to participate. The
form provides space for the applicant to include all of the information required by the
statute.

The fee of $50 has been determined by the board as a reasonable amount to cover the
costs to the board for processing the authorization, monitoring the on-going participation of
the practitioner, and consistent with statutory application fee.

Additionally, the regulation requires the applicant to submit additional material not
specifically listed in the statute. First, the applicant must submit personal identifying
information including contact information, the individual’s social security number,
employer’s contact information and either a full set of fingerprints or a Live Scan inquiry.
These requirement are reasonably necessary in order for the board to verify the
requirement o Section 901(b)(1)(B)(i) that the applicant has, “not committed any act or
been convicted of a crime constituting grounds for denial of licensure “under BPC Section
480. BPC Section 480 authorizes a board to deny licensure based on an applicant’s
conviction of a crime. A criminal background check is more easily completed if the board
has as much personal identifying information as possible. Further, the board is authorized
to require applicants to furnish fingerprints for criminal background checks pursuant to
BPC Section 144.

Section 901(b) also provides that applicants seeking authorization to participate must meet
the educational and experience requirements determined by the board. The board has
determined that graduation from a program approved by the Accreditation Council for
Occupational Therapy Education, or otherwise approved by the board, and passage of the
examination administered by the National Board for Certification in Occupational Therapy
or its predecessor organization, is the minimum standard to practice, nationwide. Itis the
opinion of the board that these minimum requirements are necessary to protect the public
from unqualified practitioners who have not met the board’s full requirements for licensure.

Adopt section 4118(b) (Response to Request for Authorization to Participate) = This
section sets forth the standard timeframe in which the board shall grant or deny the
authorization request.

Factual Basis/Rationale:

§901(b)(1)(A) provides that the board shall notify the sponsoring entity within 20 days of
receiving a request for authorization to participate whether that request is approved or
denied. The proposed regulation sets forth this statutory requirement and is necessary in
order to restate the standard timeframe for response by the board within the context of the
regulations.



Adopt section 4118(c) (Denial of Request to Participate) — This section sets forth the
criteria under which the board must or may deny a request for authorization to participate.

Factual Basis/Rationale:

The statute provides that the board must authorize the participation of out-of-state
practitioners in sponsored events, but it does not list specific criteria for denial of
authorization other than if a practitioner, “fails to comply with the requirements of this
section or for any act that would be grounds for denial of an application for licensure.”
Therefore, it is necessary to provide at least some specific detail as to the criteria the
board will use beyond the general authorization to deny an application.

The board has determined that the failure of an applicant to respond within seven days to
a request for additional information will result in an automatic denial of a request. Because
the board only has 20 days in which to grant or deny a request, timing is critical and the
board’s opinion is that failure of an applicant to respond within seven calendar days will
sufficiently jeopardize the board’s ability to effectively review a complete application within
the allotted time.

Further, a failure to meet any of the specified educational and experience requirements
determined by the board and discussed under section 4118(a) of these proposed
regulations will constitute an automatic denial of the application. The Board has
determined that these criteria are necessary to protect the public from practitioners that
have not met the board’s full requirements for licensure.

The proposed regulation also sets forth discretionary reasons for denying a request. The
first of these is that the application is not received within 20 days prior to the event. §
901(b)(1)(A) provides that the board shall use reasonable efforts to notify the sponsoring
entity within this time. The proposed regulation, however, provides needed clarity to the
statute that, in the event that the statutorily required reasonable efforts are insufficient to
review the application in advance of the event, the board may then deny the request. It
would be counter to the board’s consumer protection mandate to require it to grant
authorization to an individual whose request is submitted in so short a time before the
scheduled event that it cannot adequately be reviewed.

The other discretionary reasons for denial are based upon the past actions of the board
with respect to that particular individual. The board is of the opinion that if an applicant has
previously had an application denied or an authorization terminated, this alone may be
cause for a subsequent denial. Because the time for review of the authorization is only 20
days, the board may not have time to revisit the case of an individual who has already
been determined by the board as unfit to participate. The board feels that it is reasonable,
however, to consider this a discretionary decision so that, on a case-by-case basis, the
board can reevaluate a particular individual's circumstances as appropriate if sufficient
time exists to do so without compromising public protection.

Adopt section 4118(d) (Appeal of Denial) — This section provides an appeal procedure for
an applicant who has had a request for authorization to participate denied by the board.



Factual Basis/Rationale:

Section 901 allows for the denial of a request for authorization to participate, but it does
not provide any appeal procedure for the denied individual. In order to ensure some
measure of due process, the board feels that applicants should have access to the same
appeal process available to an applicant who has had his or her application denied.
Therefore, the proposed regulation references the appeal procedure in section 4119 of
these proposed regulations. This will provide consistency in the appeals process.

Adopt section 4119(a) (Grounds for Termination of Authorization) — This section provides
the grounds upon which the board may terminate the authorization to participate previously
granted to an out-of-state practitioner.

Factual Basis/Rationale:

The first two grounds for termination listed in the proposed regulation are consistent with
Section 901(j)(1). As an additional ground for termination, the proposed regulation adds
the receipt of a credible complaint indicating that the practitioner is unfit to practice or is
endangering the public. This provision is necessary in order for the board to act
consistently with its mandate that protection of the public is its highest priority. Because of
the permissive and temporary nature of the licensure exemption granted under Section
901, and the limited time which the board has to review and verify the qualifications of the
out-of-state practitioner, the board feels that it is essential that it may act immediately to
terminate the authorization to participate granted to the non-California licensed individual
when a credible complaint of endangerment is received.

Adopt section 4119(b) (Notice of Termination) — This section specifies written notice of a
termination may be given during a sponsored event.

Factual Basis/Rationale:

The statute provides that written notice of a termination shall be given to both the
sponsoring entity as well as the individual practitioner. This proposed regulation is
necessary to clarify that in the event an authorization to practice is terminated during the
course of a sponsored event, the board may also provide notice to any representative of
the sponsoring entity on the premises of the event. The most expeditious way to notify the
entity is at the event itself so that the practitioner will be instructed to cease practice
immediately.

Adopt section 4119(c) (Consequences of Termination) — This section sets forth the
consequences of a termination of an authorization to participate and how the board will
report the fact of the termination.

Factual Basis/Rationale:

§ 901(j)(3) provides that out-of-state practitioners shall not provide services under this
statute following a termination of authorization. The proposed regulation specifies that the
practitioner shall “immediately” cease their participation in the event. The board feels that
this clarification is necessary in the event that a termination is issued during the course of
an event. In case there is any confusion as to when the termination becomes effective,



this proposed provision would be necessary to remove any doubt that the practitioner must
immediately desist from participation as soon as the termination notice is received.

The proposed regulation also provides that the board will consider a termination of
authorization a disciplinary measure that is reportable to the national practitioner data
bank, the healthcare integrity and protection data bank, and the individual’s out-of-state
licensing authority(ies). The board views these provisions as reasonably necessary and
logical in order to protect the public. The grounds for termination are criteria that the board
itself would consider as disciplinary measures for its own licensees.

Therefore, because the board does not have licensing authority over the out-of-state
practitioner, its only disciplinary remedy is to report the conduct to the individual’s home
jurisdiction and applicable national practitioner data bases. If the conduct is such that it
would lead to action against the practitioner’s out-of-state license, then the board would
have that information available in the event that the individual applied for either a
subsequent authorization to participate in a future sponsored event or a license to practice
in California.

Adopt section 4119(d) (Appeal of Termination) — This section provides the procedure for
appealing denials of authorization and terminations of authorizations to participate.

Factual Basis/Rationale:

The statute allows for an out-of-state practitioner who has had his or her authorization to
participate terminated by the board to file a written appeal to the board within 30 days of
receipt of the termination notice. The proposed regulation specifies that this request for
appeal shall be considered a request for an informal hearing under the Administrative
Procedure Act (APA). This is potentially a less costly system than the formal hearing
procedure and is warranted for removal of this type of authorization.

Adopt section 4119(e) (Informal Conference Option) — This section provides an alternative
to a hearing under the APA for appeals submitted by out-of-state practitioners.

Factual Basis/Rationale:

Section 901(j) allows for the filing of an appeal by an out-of-state practitioner. In addition
to the APA sets forth in proposed section 4119(d), the proposed regulation also offers the
appealing out-of-state practitioner the option of an informal conference with the board’s
executive officer to try and resolve the appeal. This proposed regulation is consistent with
the board’s practice for its own licensees who have been issued a citation (BPC 125.9 and
148 and CCR Sections 4140). This provides an inexpensive option to ensure the efficient
resolution of appeals when possible. The informal conference option proposed does not
affect the right to a hearing under the APA.

Business Impact

These regulations will not have a significant adverse economic impact on businesses.
This initial determination is based on the following facts or evidence/documents/testimony:



The regulation only impacts nonprofit organizations sponsoring free health care events and
practitioners from other states volunteering in California. There is some impact to out-of-
state volunteers in that they will be required to submit the processing fee to receive
authorization to participate. This fee will have to be factored into the cost of that
individual's volunteering. The fee may be covered by sponsoring entities, who will also
incur minor costs with respect to maintaining records for their volunteers, reporting to the
Board after the event and filing a registration as appropriate. Those costs are imposed by
the statute and not by these regulations.

Description of alternatives which would lessen any significant adverse impact on business:

N/A

Specific Technologies or Equipment

This regulation does not mandate the use of specific technologies or equipment.

Consideration of Alternatives

No reasonable alternative to the regulation would be either more effective in carrying out
the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposed regulation. The board is
directed by statute to develop these regulations and there is, thus, no other method of
developing the forms and procedure for registering sponsoring entities and granting
authorization for requests by out-of-state practitioners to participate in sponsored events.

One possible alternative is to delay or refrain from promulgating any regulations - i.e.,
maintain the status quo. This is not reasonable because the statute contemplates a
registration and fee process to be developed by the board to implement the statute. By
not creating a procedure, the board would frustrate the purpose of the statute, which is
intended to provide an opportunity for out-of-state licensed volunteers to participate in
certain free health care events. Also, it is not reasonable to delay because the statute has
a sunset date of January 1, 2014. Because the statute is only effective for three years, it is
incumbent on the board to implement the required processes as soon as possible.
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DEPARTIENT OF CONSUMER AFFKAIRE

SPONSORED FREE HEALTH CARE EVENTS

REGISTRATION OF SPONSORING ENTITY UNDER
BUSINESS & PROFESSIONS CODE SECTION 901

In accordance with California Business and Professions Code Section 901(d), a non-
government organization administering an event to provide health care services to
uninsured and underinsured individuals at no cost may include participation by certain
health care practitioners licensed outside of California if the organization registers with
the California licensing authorities having jurisdiction over those professions. This form
shall be completed and submitted by the sponsoring organization at least 90 calendar
days prior to the sponsored event. Note that the information required by Business
and Professions Code Section 901(d) must also be provided to the county health
department having jurisdiction in each county in which the sponsored event will take
place.

[ PART 1 — ORGANIZATIONAL INFORMATION |

1. Organization Name:

2. Organization Contact Information (use principal office address):

Address Line 1 Phone Number of Principal Office
Address Line 2 Alternate Phone

City, State, Zip Website

County

Organization Contact Information in California (if different):

Address Line 1 Phone Number
Address Line 2 Alternate Phone
City, State, Zip

County

901-A (DCA/2011) Page 1



3. Type of Organization:

Is the organization operating pursuant to Section 501(c)(3) of the Internal Revenue
Code? Yes No

If not, is the organization a community-based organization*?
Yes No

Organization’s Tax Identification Number

If a community-based organization, please describe the mission, goals and activities of
the organization (aftach separate sheet(s) if necessary):

* A “community based organization” means a public or private nonprofit organization that is representative
of a community or a significant segment of a community, and is engaged in meeting human, educational,
environmental, or public safety community needs.

LPART 2 - RESPONSIBLE ORGANIZATION OFFICIALS

Please list the following information for each of the principal individual(s) who are the
officers or officials of the organization responsible for operation of the sponsoring entity.

Individual 1:

Name . Title

Address Line 1 Phone

Address Line 2 Alternate Phone
City, State, Zip E-mail address
County

Individual 2:

Name Title

Address Line 1 Phone

Address Line 2 Alternate Phone
City, State, Zip E-mail address
County

901-A (DCA/2011) Page 2



Individual 3:

Name Title

Address Line 1 Phone

Address Line 2 Alternate Phone
City, State, Zip E-mail address
County

(Attach additional sheets if needed to list additional principal organizational individuals)

| PART 3 — EVENT DETAILS

1. Name of event, if any:

2. Date(s) of event (not to exceed ten calendar days):

3. Location(s) of the event (be as specific as possible, including address):

4. Describe the intended event, including a list of all types of healthcare services
intended to be provided (attach additional sheet(s) if necessary):

5. Attach a list of all out-of-state health care practitioners who you currently believe
intend to apply for authorization to participate in the event. The list should include the
name, profession, and state of licensure of each identified individual.

__ Check here to indicate that list is aftached.

Note:
 Each individual out-of-state practitioner must request authorization to participate
in the event by submitting an application (Form 901-B) to the applicable licensing
Board/Committee.
» The organization will be notified in writing whether authorization for an individual
out-of-state practitioner has been granted.

901-A (DCA/2011) Page 3



This form, any attachments, and all related questions shall be submitted to:

Department of Consumer Affairs

Attn: Sponsored Free Health Care Events
Legislative and Policy Review Division
1625 North Market Blvd., Ste. S-204
Sacramento, CA 95834

Tel: (916) 574-7800
Fax: (916) 574-8655
E-mail: Iprdivision@dca.ca.gov

e [ understand that | must maintain records in either electronic or paper form both
at the sponsored event and for five (5) years in California, per the recordkeeping
requirements imposed by California Business and Professions Code Section 901
and the applicable sections of Title 16, California Code of Regulations for the
regulatory bodies with jurisdiction over the practice to be engaged in by out-of-
state practitioners

e | understand that our organization must file a report with each applicable
board/committee within fifteen (15) calendar days of the completion of the event.

I certify under penalty of perjury under the laws of the State of California that the
information provided on this form and any attachments is true and current and that | am
authorized to sign this form on behalf of the organization:

Name Printed Title

Signature Date

901-A (DCA/2011) Page 4
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DEPARTMENT OF CONSUMER AFFARS

SPONSORED FREE HEALTH CARE EVENTS

REGISTRATION OF SPONSORING ENTITY UNDER
BUSINESS & PROFESSIONS CODE SECTION 901

In accordance with California Business and Professions Code Section 901(d), a non-
government organization administering an event to provide health care services to
uninsured and underinsured individuals at no cost may include participation by certain
health care practitioners licensed outside of California if the organization registers with
the California licensing authorities having jurisdiction over those professions. This form
shall be completed and submitted by the sponsoring organization at least 90 calendar
days prior to the sponsored event. Note that the information required by Business
and Professions Code Section 901(d) must also be provided to the county health
department having jurisdiction in each county in which the sponsored event will take
place.

| PART 1 — ORGANIZATIONAL INFORMATION |

1. Organization Name:

2. Organization Contact Information (use principal office address):

Address Line 1 Phone Number of Principal Office
Address Line 2 Alternate Phone

City, State, Zip Website

County

Organization Contact Information in California (if different):

Address Line 1 Phone Number
Address Line 2 Alternate Phone
City, State, Zip

County

901-A (DCA/2011) Page 1



3. Type of Organization:

Is the organization operating pursuant to Section 501(c)(3) of the Internal Revenue
Code? Yes No

If not, is the organization a community-based organization*?
Yes No

Organization’s Tax Identification Number

If a community-based organization, please describe the mission, goals and activities of
the organization (attach separate sheel(s) if necessary):

* A “community based organization” means a public or private nonprofit organization that is representative
of a community or a significant segment of a community, and is engaged in meeting human, educational,
environmental, or public safety community needs.

| PART 2 —- RESPONSIBLE ORGANIZATION OFFICIALS

Please list the following information for each of the principal individual(s) who are the
officers or officials of the organization responsible for operation of the sponsoring entity.

Individual 1:

Name Title

Address Line 1 Phone

Address Line 2 Alternate Phone
City, State, Zip E-mail address
County

Individual 2:

Name Title

Address Line 1 Phone

Address Line 2 Alternate Phone
City, State, Zip E-mail address
County

901-A (DCA/2011) Page 2



Individual 3:

Name Title

Address Line 1 Phone

Address Line 2 Alternate Phone
City, State, Zip E-mail address
County

(Attach additional sheets if needed to list additional principal organizational individuals)

| PART 3 — EVENT DETAILS

1. Name of event, if any:

2. Date(s) of event (not to exceed ten calendar days):

3. Location(s) of the event (be as specific as possible, including address):

4. Describe the intended event, including a list of all types of healthcare services
intended to be provided (attach additional sheet(s) if necessary):

5. Attach a list of all out-of-state health care practitioners who you currently believe
intend to apply for authorization to participate in the event. The list should include the
name, profession, and state of licensure of each identified individual.

_____Check here to indicate that list is aftached.

Note:
¢ Each individual out-of-state practitioner must request authorization to participate
in the event by submitting an application (Form 901-B) to the applicable licensing
Board/Committee.
¢ The organization will be notified in writing whether authorization for an individual
out-of-state practitioner has been granted.
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This form, any attachments, and all related questions shall be submitted to:

Department of Consumer Affairs

Attn: Sponsored Free Health Care Events
Legislative and Policy Review Division
1625 North Market Blvd., Ste. S-204
Sacramento, CA 95834

Tel: (916) 574-7800
Fax: (916) 574-8655
E-mail: Iprdivision@dca.ca.gov

e | understand that | must maintain records in either electronic or paper form both
at the sponsored event and for five (5) years in California, per the recordkeeping
requirements imposed by California Business and Professions Code Section 901
and the applicable sections of Title 16, California Code of Regulations for the
regulatory bodies with jurisdiction over the practice to be engaged in by out-of-
state practitioners

¢ | understand that our organization must file a report with each applicable
board/committee within fifteen (15) calendar days of the completion of the event.

| certify under penalty of perjury under the laws of the State of California that the
information provided on this form and any attachments is true and current and that | am
authorized to sign this form on behalf of the organization:

Name Printed Title

Signature Date

901-A (DCA/2011) Page 4
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CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
PROPOSED MODIFIFIED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations
Sections 4116, 4117, 41418, and 4119

Proposed modified language is shown by strikeout for deleted text and underline for new modified
language.

Add Article 2.1 to Division 39 of Title 16 to read as follows:

Article 2.1.

Sponsored Free Health Care Events—Requirements for Exemption.

§4116. Definitions.
For the purposes of section 901 of the Business and Professions Code:

(a) “Community-based organization” means a public or private nonprofit organization that is
representative of a community or a significant segment of a community, and is engaged in
meeting human, educational, environmental, or public safety community needs.

(b) “Out-of-state practitioner” means a person who is not licensed in California to engage in the
practice of occupational therapy, rerhas-previously-had-an-app ication-denied-by-the-Beard; but
who holds a current valid and unrestricted license, registration, or certificate in good standing in
another state, district, or territory of the United States to practice as an occupational therapist or
occupational therapy assistant.

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code. Reference:
Section 901, Business and Professions Code.

§4117. Sponsoring Entity Registration and Recordkeeping Requirements.

(a) Registration. A sponsoring entity that wishes to provide, or arrange for the provision of, health
care services at a sponsored event under section 901 of the code shall register with the board not
later than 90 calendar days prior to the date on which the sponsored event is scheduled to begin.
A sponsoring entity shall register with the board by submitting to the board, or its designee. a
completed “Sponsored Free Health Care Events-Registration of Sponsoring Entity Under
Business and Professions Code Section 901” Form GBOTF 901-A (Rev-8/26+1 DCA/2011), which
is hereby incorporated by reference.

(b) Determination of Completeness of Form. The board may, by resolution, delegate to the
Department of Consumer Affairs the authority to receive and process Form €BOT 901-A (Rev-
9/2044 DCA/2011) on behalf of the Board. The Board or its delegatee shall inform the
sponsoring entity in writing within 20 calendar days of receipt of the form that the form is either
complete and the sponsoring entity is registered or that the form is deficient and what specific
information or documentation is required to complete the form and be registered. The board shall



reject the registration if all of the identified deficiencies have not been corrected at least 30 days
prior to the commencement of the sponsored event.

(c) Recordkeeping Requirements. Regardless of where it is located, a sponsoring entity shall
maintain at a physical location in California a copy of all records required by section 901 as well
as a copy of the authorization for participation issued by the board to an out-of-state practitioner.
The sponsoring entity shall maintain these records for a period of at least five years after the date
on which a sponsored event ended. The records may be maintained in either paper or electronic
form. The sponsoring entity shall notify the board at the time of registration as to the form in
which it will maintain the records. In addition, the sponsoring entity shall keep a copy of all
records required by section 901(g) of the code at the physical location of the sponsored event
until that event has ended. These records shall be available for inspection and copying during
the operating hours of the sponsored event upon request of any representative of the board.

(d) Notice. A sponsoring entity shall place a notice visible to patients at every station where
patients are being seen by an occupational therapist or occupational therapy assistant. The
notice shall be in at least 48 point type in Arial font and shall include the following statement and
information:

NOTICE

Occupational therapists and occupational therapy assistants providing health
care services at this health fair are either licensed and regulated by the
California Board of Occupational Therapy or hold a current valid license from
another state and have been authorized to provide health care services in
California only at this specific health fair.

For more information:

CA Board of Occupational Therapy
1-800-952-5210 or 1-916-263-2294
www.bot.ca.gov

(e) Requirement for Prior Board Approval of Out-of-State Practitioner. A sponsoring entity shall
not permit an out-of-state practitioner to participate in a sponsored event unless and until the
sponsoring entity has received written approval from the board confirming that the out-of-state

practitioner has been approved to participate in the event.

(f) Report. Within 15 calendar days after a sponsored event has concluded, the sponsoring
entity shall file a report with the board summarizing the details of the sponsored event. This
report may be in a form of the sponsoring entity’s choosing, but shall include, at a minimum, the
following information:

(1) The date(s) of the sponsored event;

(2) The location(s) of the sponsored event;

(3) The type(s) and general description of all health care services provided at the
sponsored event; and

(4) A list of each out-of-state practitioner granted authorization pursuant to this article who
participated in the sponsored event, along with the license number of that practitioner.

2


http://www.bot.ca.gov

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code. Reference:
Section 901, Business and Professions Code.

§ 4118. Out-of-State Practitioner Authorization to Participate in Sponsored Event

(a) Request for Authorization to Participate. An out-of-state practitioner (“applicant”) may request
authorization from the board to participate in a sponsored event and provide such health care
services at the sponsored event as would be permitted if the applicant were licensed by the board
to provide those services. An applicant shall request authorization by submitting to the board a
completed “Request for Authorization to Practice Without a California License at a Registered
Health Care Event’ Form CBOT 901-B (Rev. 09/2011), which is hereby incorporated by
reference, accompanied by a non-refundable, non-transferable processing fee of fifty dollars
($50). The applicant shall also furnish either a full set of fingerprints or submit a Live Scan inquiry
to establish the identity of the applicant and to permit the board to conduct a criminal history
record check. The applicant shall pay any costs for furnishing the fingerprints and conducting the
criminal history record check. This The fingerprint and criminal history check requirement shall
apply only to the first application for authorization that is submitted by the applicant.

(b) Response to Request for Authorization to Participate. Within 20 calendar days of receiving a
completed request for authorization, the board shall notify the sponsoring entity or local
governmental entity whether that request is approved or denied.

(c) Denial of Request for Authorization to Participate.
(1) The board shall deny a request for authorization to participate if:

(A) The submitted form is incomplete and the applicant has not responded within 7
calendar days to the board’s request for additional information; or

(B) The applicant has not graduated from a school or program approved by the
Accreditation Council for Occupational Therapy Education, its predecessor
organization, or otherwise approved by the board; or

(C) The applicant has not passed the examination administered by the National
Board for Certification in Occupational Therapy or its predecessor organization; or

(D) The applicant has failed to comply with a requirement of this article or has
committed any act that would constitute grounds for denial of an application for
licensure by the board; or

(E) The applicant does not possess a current, active, and valid license in good
standing.

The term “good standing” means the applicant:

@) 1. Has not been charged with an offense for any act substantially related to
the practice for which the applicant is licensed by any public agency;



(i) 2. Has not entered into any consent agreement or been subject to an
administrative decision that contains conditions placed upon the applicant’s
professional conduct or practice, including any voluntary surrender of license;
&} 3. Has not been the subject of an adverse action nor judgment resulting
from the practice for which the applicant is licensed that the board determines
constitutes evidence of a pattern o#f negligence or incompetence.

(F) The board has been unable to obtain a timely report of the results of the
criminal history check.

(G) The applicant has been previously disciplined or denied licensure by the California
Board of Occupational Therapy.

(2) The board may deny a request for authorization to participate if:

(A) The request is received less than 20 calendars days before the date on which the
sponsored event will begin; or

(B) The applicant has been previously denied a request for authorization by the board to
participate in a sponsored event; or

(C) The applicant has previously had an authorization to participate in a sponsored event
terminated by the board; or

(d) Appeal of Denial. An applicant requesting authorization to participate in a sponsored event
may appeal the denial of such request by following the procedures set forth in section 4119(d)

and/or (e).

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code. Reference:
Section 901, Business and Professions Code.

§ 4119. Termination of Authorization and Appeal.

(a) Grounds for Termination. The board may terminate an out-of-state practitioner’s authorization
to participate in a sponsored event for any of the following reasons:

(1) The out-of-state practitioner has failed to comply with any applicable provision of this article,
or any applicable practice requirement or regulation of the board.

(2) The out-of-state practitioner has committed an act that would constitute grounds for discipline
if done by a licensee of the board.

(3) The board has received a credible complaint indicating that the out-of-state practitioner is unfit
to practice at the sponsored event or has otherwise endangered consumers of the practitioner’s

services.



(b) Notice of Termination. The board shall provide both the sponsoring entity or local government
entity and the out-of-state practitioner with a written notice of the termination, including the basis
for the termination. If the written notice is provided during a sponsored event, the board may
provide the notice to any representative of the sponsored event on the premises of the event.

(c) Consequences of Termination. An out-of-state practitioner shall immediately cease his or her
participation in a sponsored event upon receipt of the written notice of termination.

Termination of authority to participate in a sponsored event shall be deemed a disciplinary
measure reportable to the national practitioner data bank and the healthcare integrity protection
data bank. In addition, the board shall provide a copy of the written notice of termination to the
licensing authority of each jurisdiction in which the out-of-state practitioner is licensed.

(d) Appeal of Termination. An out-of-state practitioner may appeal the board’s decision to
terminate an authorization in the manner provided by section 901(j}(2) of the code. The request
for an appeal shall be considered a request for an informal hearing under the Administrative
Procedure Act.

(e) Agency Conference Option. In addition to requesting a hearing, the out-of-state practitioner
may request an informal conference with the executive officer regarding the reasons for the
termination of authorization to participate. The executive officer shall, within 30 days from receipt
of the request, hold an informal conference with the out-of-state practitioner. At the conclusion of
the informal conference, the executive officer may affirm or dismiss the termination of
authorization to participate. The executive officer shall state in writing the reasons for his or her
action and mail a copy of his or her findings and decision to the out-of-state practitioner within ten
days from the date of the informal conference. The out-of-state practitioner does not waive his or
her request for a hearing to contest a termination of authorization by requesting an informal
conference. If the termination is dismissed after the informal conference, the request for a
hearing shall be deemed to be withdrawn.

NOTE: Authority cited: Sections 901 and 2570.20, Business and Professions Code. Reference:
Section 901, Business and Professions Code.



TITLE 16. CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

NOTICE IS HEREBY GIVEN that the California Board of Occupational Therapy
(CBOT) is proposing to take the action described in the Informative Digest. Any person
interested may submit statements or arguments relevant to the action proposed in writing.
Written comments, including those sent by mail, facsimile, or email to the addresses listed
under Contact Person in this Notice, must be received by the Board at its office not later than
5:00 pm on September 5, 2011.

The Board does not intend to hold a hearing in this matter. If any interested party
wishes that a hearing be held, he or she must make the request in writing to the CBOT. The
request must be received in the CBOT office not later than 5:00 pm August 22, 2011.

The CBOT, upon its own motion or at the instance of any interested party, may
thereafter adopt the proposals substantially as described below or may modify such proposals if
such modifications are sufficiently related to the original text. With the exception of technical or
grammatical changes, the full text of any modified proposal will be available for 15 days prior to
its adoption from the person designated in this Notice as Contact Person and will be mailed to
those persons who submit written or oral testimony related to this proposal or who have
requested notification of any changes to the proposal.

Authority and Reference: Pursuant to the authority vested by sections 2570.3 and
2570.20 of the Business and Professions Code (BPC), and to implement, interpret or make
specific sections 2570.2 and 2570.3, the Board is proposing to revise Division 39, Title 16 of the
California Code of Regulations (CCR) as follows:

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The CBOT proposes to amend Section 4155 of Article 6 of Division 39 of Title 16 of the
California Code Regulations. Existing Section 4155(a)(2) requires occupational therapists who
seek approval to provide advanced practice services in physical agent modalities to submit an
application, Form APP, Rev 10/09 to the CBOT. The proposal contained herein seeks to
establish that a new revised application would be required to be submitted by striking reference
to Form APP, Rev 10/09, and replacing it with, APP, Rev 07/11, which is incorporated by
reference. Recent regulatory changes that became operative May 28, 2011, no longer require a
therapist to submit a statement of learning as part of their application for advanced practice
approval. The new revised application (APP, Rev 07/11) deletes instruction and reference for
therapists to provide a statement of learning as part of the application.

Document Incorporated by Reference: Application for Advanced Practice Approval in Physical
Agent Modalities (Form APP, Rev 07/11).

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies or
Costs/Savings in Federal Funding to the State: Minor.

Non-discretionary Costs/Savings to Local Agencies: None.

Local Mandate: None.



Cost to Any Local Agency or School District for Which Government Code Sections
17500-17630 Require Reimbursement: None.

Business Impact: The board has made an initial determination that the proposed
regulatory action would have no significant statewide adverse economic impact
directly affecting business, including the ability of California businesses to
compete with businesses in other states.

AND

The following studies/relevant data were relied upon in making the above
Determination: None.

impact on Jobs/New Businesses:

The Board has determined that this regulatory proposal will not have any impact on the
creation of jobs or new businesses or the elimination of jobs or existing businesses or
the expansion of businesses in the State of California.

COST IMPACT ON REPRESENTATIVE PRIVATE PERSON OR BUSINESS:

There is no impact on private business or representative private persons, except to
clarify licensee representations that demonstrate professional qualifications of occupational
therapy practitioner(s) to be in a manner inconsistent with the public health, safety or welfare.
The only impact on private business or representative private persons is beneficial.

EFFECT ON HOUSING COSTS: None

EFEECT ON SMALL BUSINESS:

The Board has determined that the proposed regulation has no effect on small business.
Current regulations require the submission of an application to seek Board approval to provide
these services. The proposed regulation contained herein merely establishes and specifies that
a newly revised application will be required to be submitted.

CONSIDERATION OF ALTERNATIVES:

The Board must determine that no reasonable alternative considered by it or that has
otherwise been identified and brought to its attention would either be more effective in carrying
out the purpose for which the action is proposed, or be as effective as and less burdensome to
affected private persons than the proposal described in this Notice.

TEXT OF PROPOSAL AND INITIAL STATEMENT OF REASONS AND INFORMATION:

The Board has prepared an initial statement of reasons that sets forth the reasons for
the proposed action and has all the information upon which the proposal is based.



Copies of the exact language of the proposed regulation, any document incorporated by
reference, and of the initial statement of reasons, and all of the information upon which the
proposal is based, may be obtained from the Board’s website as listed below or upon written
request from the contact person listed below.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE:

All the information upon which the proposed regulation is based is contained in the
rulemaking file, which is available for public inspection by contacting the person named below.

You may obtain a copy of the final statement of reasons once it has been prepared, by
making a written request to the contact person named below or by accessing the Board's
website as listed below.

CONTACT PERSON:

Inquiries or comments concerning the proposed rulemaking action may be addressed to:

Jeff Hanson

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

(916) 263-2294 (Tel)

(916) 263-2701 (Fax)

cbot@dca.ca.gov

The backup contact person is:

Heather Martin

California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815

(916) 263-2294 (Tel)

(916) 263-2701 (Fax)

cbot@dca.ca.gov

Website Access: All materials regarding this proposal can be found on-line
at www.bot.ca.gov > Laws and Regulations > Proposed Regulations.
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CALIFORNIA BOARD OF OCCUPATIONAL THERAPY REGULATIONS
PROPOSED AMENDED REGULATORY LANGUAGE
Title 16, Division 39, California Code of Regulations
Section 4155

Proposed amendments are shown by strikeout for deleted text and underline for new
text.

§ 4155. Application for Approval in Advanced Practice Areas.

In order to provide the advanced practice services set forth in Code section 2570.3(d),
an occupational therapist shall apply to the Board and receive approval in that
advanced practice area.

(a) To apply for approval, an occupational therapist shall submit to the Board, an
application as specified in subsections (1 ), (2) or (3), along with the required
documentation.

(1) Applicants seeking approval in the area of Hand Therapy shall submit the
Application for Advanced Practice Approval in Hand Therapy (Form APH, Rev 10/09),
hereby incorporated by reference;

(2) Applicants seeking approval in the use of physical agent modalities, shall submit the
Application for Advanced Practice Approval in Physical Agent Modalities (Form APP,
Rev 40/09 07/11), hereby incorporated by reference;

(3) Applicants seeking approval in the area of Swallowing Assessment, Evaluation, or
Intervention, shall submit the Application for Advanced Practice Approval in Swallowing
(Form APS, Rev 10/09), hereby incorporated by reference;

(b) The documentation must include the following:

(1) Documented proof of attendance and completion of each course (i.e., certificate of
completion or transcript).

(2) Evidence of the number of contact hours completed for each course for courses that
are not Board approved.

(3) Outline or syllabus of each course for courses that are not Board approved.

(4) Information describing, in detail, the depth and breadth of the content covered (e.g.,
a course syllabus and the goals and objectives of the course) as it relates to the
advanced practice area.

(5) Resume or credentials of each instructor for courses that are not Board approved.
(6) Verification of completion of supervised on-the-job training, clinical internship or
affiliation reflecting the nature of the training and the number of hours. Such verification
must be signed by the supervisor(s) under penalty of perjury.

(c) An advanced practice application not completed within six months of receipt or
notification of deficiency, whichever is later, shall be deemed abandoned.

(d) An application submitted subsequent to the abandonment of a previous application
shall be treated as a new application.

Note: Authority cited: Sections 2570.3 and 2570.20 Business and Professions Code. Reference:
Sections 2570.2 and 2570.3, Business and Professions Code.
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BOARD OF OCCUPATIONAL THERAPY

2005 Evergreen Street, Suite 2050, Sacramento, CA 95815
T: (916) 263-2294 F: (916) 263-2701

E-mail: cbot@dca.ca.gov Web: www.bot.ca.qov

APPLICATION FOR ADVANCED PRACTICE APPROVAL -

PHYSICAL AGENT MODALITIES

(Please read the Information and Instruction Sheet before completing the application.

Section I: Personal Data (Please Complete All Boxes)

Print clearly or type all information.)

A. Last Name

B. First Name C. Middle Name

D. Residence Address (Street No., Apt No.)

E. OT License No.

H. E-Mail Address

F. Home Telephone No.

¢ )

I. Current Employer

K. Supervisor Last Name

Section li: Affidavit

| hereby declare that |
that all of the info

application o
practice ag

and know the contents thereof

perjury of the laws of the State of California,

or other credentials submitted herewith are
isrepresentation of any item or response on this
grounds for denial, suspension or revocation of a license to

California.

Information Collection andx

Business and Professions

mandatory. Failure to prov
information provided will be used to determine quali
to review his or her file maintained by the agency su

Approval in an advan

Approval does not represent expertise in this

to Title 16, California

occupational therapists are required to accurat
experience, training, and competency. Further,

Date

” The Board's executive officer is the person responsible for information maintenance.
section 2570.18 gives the Board authority to maintain information. All information is
any mandatory information will result in the application being rejected as incomplete. The
fication for advanced practice approval. Each individual has the right
bject to the provisions of the California Public Records Act.

C

monstrates entry-level competency in the area approved.
area and should not be misrepresented as such. Pursuant
Section 4170(f)(1) of the Ethical Standards of Practice,
ely represent their credentials, qualifications, education,
Section 4170(d) states that occupational therapists shall

ced practice area de

Code of Regulations,

perform services only when they are qualified by education, training, and experience to do so.

APP-REV 07/11
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Section lli: POST PROFESSIONAL EDUCATION AND TRAINING SUMMARY SHEET -
PHYSICAL AGENT MODALITIES:

PHYSICAL AGENT MODALITIES EDUCATION (Minimum of 30 Contact Hours Required*):

# of Hours: Course Title:

Total Contact Hours

PHYSICAL AGENT MOD ( +0 Supervised Hours Required®):

# of Hours: Name

Total Supervised Hours

* Eight (8) hours of education and sixty (60) hours of supervised on the job training in
physical agent modalities can be applied towards meeting the education and training
requirements for hand therapy. No other courses or hours can count for advanced
practice approval in both hand therapy and physical agent modalities.



Section IV: Post-Professional Education (Copy this form and use a separate form for
each course submitted.)

Name of Course:

Number of Contact Hours:

Name of Course Provider:

Date Completed:
(Course(s) must have been taken within the 5 years im» ia ing your application
for approval. A Copy of Certificate of Completion mus! g ch course.)

Required content areas — Please indicate the a
course:

[] Anatomy and physiology of musc
response to the application of phys

[] Characteristic
malfunction, and

A Copy of Certificate of Completion must be attached for each course.



Section V: Post-Professional Training (Copy this form and use a separate form
for each training and/or affiliation.)

NOTE TO SUPERVISOR: You are being asked to provide information for an OT seeking approval
to provide physical agent modalities. Please complete this form and return it to the OT so that it can
be included in his/her application packet.

This training represents hours of experience in physical agent modalities acquired

between (month/day/year) and

Supervisor's Name:

License Type/Number:

ey, UT, PI, D

Name and Address of Facility
Where Training Occurred:

Is competent in'f i al agent modalities?
—__OT apphicant’s name

] YES, competence h en et ifi’ physical agent modalities.

By signing below, YOU certify that you were the clinical supervisor for training hours noted
above and that the timeframes and hours listed are true and correct.

Supervisor's Signature: Date:

Note to Supervisor:

> Until the Board approves this applicant, you have continuing supervisory responsibility
even if the “training” period has ended, IF the OT is providing hand therapy and you are
both employed at the location named above.

4



AGENDA ITEM 12

ENFORCEMENT DATA AND REPORTS.

Attached are the following:

o Citations issued for the period 10/1 — 12/31/2011.
e Enforcement Statistical reports for the period 10/1 — 12/31/2011.
e Listing of current probationers.

Teleconference Board Meeting March 22, 2012
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Practitioners Currently on Probatron

'NAME

Adams Monica

'1 Champlin, Susan

_Ciements, Solena

;’;Crane Jody

2Fu1|kawa Kris

Galavrz Jalme H

Harris, Donald

échkey, Anne ‘

%Jayne Benjamln

fKemp, Shawna M

Lucia, Rinea

ENgo, Lisa B.

Pitts, Andre

Rogers Amy
Sallnas Steven

§Searcy, Mary

%LlCENSE # % bi’é‘;}".'ngi EFFECTIVE DATE
oT 10760 'Charqmq Document Probatron Order 3 Years 08/11/09 i
‘Belasco, Jonathan OTA 1063 Charqmq Document Probatron Order 3 Years 06/16/10
| OT 10842 Chargrng Document Probation Order‘3 Years 09/15/09 ;
OTA 1504 Charging Document Probation Order 3 Years 09/01/10 f
‘_OT 10136 Charging Document Probation Order 4 Years 07/23/08 %
OT 5673 'Chargmg Document Probatron Order 5 Years 05/13/07 ;
 OTA 1799 'Charqrnq Document Probatron Order 3 Years 12/09/10 ;
'OTA 1772 Charging Document Probation Order 4 Years 04/23/10
: Charging Document Probation Order. 4 Years 10/23/15 :
0T 7080 Charging Document Probation Order 3 Years  08/19/10
?Ingram-Watson Sandra OT 12312 ‘Charqmq Document Probatron Order 3 Years . 11/07/11 ‘
| /OT 10805 Chargmg Document Probatron Order 3 Years 04/1 0/09
) -OT 2364 : -Charging Document Probatron Order 18 mos 07/26/11
‘ OT 6433 ) iChargrng Document Probatron Order 3 Years v 08/20/09 :
iMcGowm Terry D. OTA 757 Charging Dooument Probatron Order 2Years  10/25/11 ‘
. oT 11572”_ ‘Charqrnq Document Probatron Order 3Years . '11/19/10> » .
;Novegrod Shana E. oT 4624 k {Charqrnq Document”Probatron Order 3 years o 07/21/11' -
OTA 1829 Charaing Document Probation Order 5 Years ~ 09/23/08
;Posunlak Kathleen :OT 12395".{Charq|nq Document ProbatronOrder 1 Year - 12/1 5/11
iEQurnne Mary-Kaye | o}OTA 555  Charging Document’ Probation Order 3Years 11111
- oT 10926”""Cnargmg Docurnent t’robat\on Order 3 Years ---- ‘10/29/09'” o
' OT 8131 Charging Document Probation Order 3 Years 114141
; -Suspension Orde : .n/a :02/16/12
Sandhu Gurpreet  OT 7284  Charging Document Probation Order 3 Years  11/11/11
Schmidt, Rebecca  OT 8291 Charging Document Probation Order 3 Years  11/27/03
_OT 6209 Charging Document Probatron Order 2 Years 09/01/10
""" OTA 1975 Charging Document Probation Order 3 Years 12/22/09

Severrn Sandra
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